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Abstract

The main argument of this thesis is that the pahdgy crisis in Venezuela is
brought about an inept criminal justice system vehfosictioning (or lack thereof) further
exacerbates overcrowding in penitentiary facilitees well as violates the most basic
human rights. More elaborately, | argue that théentemtional (mis)use of pre-trial
preventive detention, one of the consequenceseahipt criminal justice system, further
exacerbates the overcrowding in prisons and cresasus human rights implications.
The purpose of this study is to establish a conmedietween the penitentiary crisis in
Venezuela, with a focus on pre-trial preventiveedébn, and the larger criminal justice
system failure in the country. The data sourcedatd gathering technique for the thesis
consists of a content analysis and a secondamatlitee review. Since the theoretical
framework of the project is international humanhtgy instruments from the United
Nations and the Organization of American States ased. Reports from non-
governmental organizations like Amnesty InternaalpnrHuman Rights Watch, and
Observatorio Venezolano de Prision@®vide the data to conduct the analysis which is
specific to pre-trial preventive detention in Veunela. These reports are produced on a
yearly basis and will help to compliment the daldamed from government sources,
mainly the Venezuelan Ombudsman’s office. The figdi of the thesis support the
argument that contrary to common belief, the (nse)af pre-trial preventive detention in
Venezuela is in fact mainly accidental, it is ngstematic in the sense that it is not
targeting a particular group of people due to thmmtitical affiliation and/or beliefs.
Furthermore, | prove that Venezuelan penitentiagilities are overcrowded due to the

(mis)use of pre-trial preventive detention. Imméeliarecommendations for the



Venezuelan state include re-categorizing the peogllation in Venezuela as well as

diminishing the use of deprivation of liberty, spieally pre-trial preventive detention.



Chapter 1: Introduction

The initial objective of this thesis was to stude tproblems experienced in
Venezuelan prisons and their underlying causeshnduhe administration of President
Hugo Chavez. However, as the research processgss®t, | realized that the highly
reported penitentiary crisis in Venezuela emergedchfa larger criminal justice system
failure, and not solely because of the many probldound within the penitentiary
facilities themselves. The penitentiary system @m&zuela is over its capacity, and the
criminal justice system is in shambles. Conseqyeuticonvicted persons can be found
in prisons and convicted criminals in police stasipconvicted and unconvicted mixed

together.

Although the present penitentiary crisis in Vendaugas received considerable
media attention, | noticed that existing reseansliie much more specific topic of pre-
trial preventive detention in Venezuela was mininmdinly pursued on behalf of inter-
governmental organizations (IGOs) and non-goverriaiarganizations (NGOs); often
leading to highly politicized narratives on the impFurthermore, when mainstream
media outlets did discuss pre-trial preventive nigbd@ in Venezuela, the conversation
tended to focus on particular cases of politicgpamance, as in the case of Judge Maria
Lourdes Afiuni Mora, which further shifted the dission into the realm of the political.

Consequently, this thesis intends to provide a tmatimegemonic perspective on the



issue. | aim to prove that the penitentiary crisisbrought about deficiencies in the
Venezuelan criminal justice system which furthera@etbate overcrowding in
penitentiary facilities as well as violate the mbasic human rights. Pre-trial preventive

detention is an important component/consequentaof

Pre-trial preventive detention refers to the debendf an unconvicted individual.
Although this practice has gained notoriety intéiorelly as a consequence of the United
States’ Global War on Terror (specifically, dueitkoaberrant usage in the Guantanamo
Bay Detention Camp where no trial is implied in théure), pre-trial preventive
detention is in actuality an internationally acegppractice. So much so that there are
established international guidelines which outlihe minimum requirements that states
must comply with when using pre-trial preventiveetgion. Meant to protect the human
rights of detainees, these guidelines mainly fooaughe legitimacy and legality of the

detention as well as on the treatment of the detain

Although there are established guidelines for trectice of pre-trial preventive
detention, these procedures are often ignored. Ale@ is an intriguing example
because, unlike in the case of the United State=revthese international guidelines are
violated intentionally, the Venezuelan state seem$e disregarding the established
guidelines almost on accident, predominantly agsult of an inept criminal justice

system.

The failing criminal justice system in Venezuelabsst made palpable by the
conditions in the penitentiary facilities. The diadots at prisonsEl Rodeol and 1l

during the months of June and July of 2011 highédhand verified that the problem in



Venezuelan prisons is an emergehdhe 27-day long standoff between the National
Guard and the inmates as well as the death of @@idwals is just an example of an all
too common ongoing story of the Venezuelan per#entrisis® Protests conducted by
the inmates themselves as well as their familieth lvithin as well as outside of prison
walls, demanding the betterment of conditions aedtient continue on a periodic basis;
and gang-related violence both inside and outsiflethe prisons has become
commonplace. For instance, in mid-August of 20h2, battle between two groups of
inmates in theCentro Penitenciario Region Capital Carcel Yaseuth of Caracas, left 25
dead and 43 woundédThe level of devastation caused by these two fiess is not an
exception, but rather the norm. These are just émamples of the everyday violence
experienced in the penitentiary facilities in Venela. More recently, on January 25-27,
2013, theUribana prison riots left 58 inmates dead and 46 othersnded, according to
official sources and placed Venezuela’'s prison ¢mws again on the international

stage’ The massacre occurred due to the revelation afceess government operative

! Virginia Lépez, “Venezuela Prison Uprising Endseaf27 Days of Violence, The Guardian,
July 13, 2011, http://m.guardiannews.com/world/201/M 4/venezuela-prison-uprising-violence.

2 |bid.

% valentina Lares Martiz, “Nueva Pelea Entre Pré3ef 25 Muertos En Carcel Venezolanga|”
Tiempo, August 20, 2012. http://www.eltiempo.com/mundofiaimerica/mas-de-20-muertos-deja-
enfrentamiento-en-prision-venezolana-_12144001-4.

* Petra Dos Santos, “Min. Varela: 58 personas peodida vida en hechos de violencia en
Uribana,” Ministerio del Poder Popular para la Comunicaciénly Informacion, January 27, 2013.
http://www.minci.gob.ve/2013/01/min-varela-58-paras-perdieron-la-vida-en-hechos-de-violencia-en-
uribana/



meant to disarm one of the most heavily armed psiso Venezuela, which had become
increasingly violent in the week prior to the riats a result of a gang related-dispute over

control?

Prison violence of the physical kind is just onetltd many problems facing the
Venezuelan prison system. More explicitly than peehin the other examples, the source
of the protest mentioned above in pris&@hfkodeo landll have to do with other types of
violence, structural violence. For instance, gssimated that the current prison system is
at three times its capacity, with over 40,000 pr&ss in a system built for 12,08an
addition to the lack of penitentiary establishmeptssoners rarely have access to health
care due to a lack of investment in health carditias, medical supplies, and doctors.
The penitentiary system also lacks sufficient sawitfacilities for prisoners, and
consistently experiences issues such as sewagededkclogged sewers. But, apart from
the infrastructural problems mentioned, Venezuglasoners also experience rare and
inconsistent access to educational and vocatioppbrbunities, have no food security,

and rarely any access to potable water.

Other less violent problems within the Venezuelaniggntiary system include the

lack of professionalism practiced by the Public Mgliry as well as the judges, in part

® Catherine Shoichet, “Report: Prison riots killzens in Venezuela,CNN, January 26, 2012.
http://www.cnn.com/2013/01/26/world/americas/vereatprison-riot

® Amnesty Internationalenezuela: Human Rights Guarantees Must Be Respec&ummary of
Human Rights Concern§2011).



because of a deficiency in trained techniciafiegal detentions and procedural delays
also plague the system. These less obvious inEfiigés are important because they
further exacerbate the poor conditions in the mssdlowever, although important, these
inefficiencies have been rarely discussed, much sasdied, in detail. These issues have

not been a priority when analyzing the penitent@argis in Venezuela.

This thesis presents the structural problems founthe Venezuelan criminal
justice system as a leading cause of human righisea Specifically, the thesis focuses
on pre-trial preventive detention. Furthermores tresearch arose from a concern for
those individuals within the Venezuelan penitegtiaystem. The discussion revolves
around a moral problem: if the Venezuelan peniteptsystem is failing the convicted

prison population, then it is failing even moregbavho are not convicted.

Venezuelan detainees experience violations to métlye human rights not only
guaranteed by the Venezuelan constitution, theomatipenal and criminal procedure
codes, but also by regional and international hungtts instruments, the most general,
and perhaps fundamental of which include: the righbuman dignity; the right to life
and security; the right to be innocent until provedilty; the right to treatment
appropriate to an individual’s unconvicted stains|uding the right to be kept separate

from convicted prisoners; and the guarantee thadsts, detentions or imprisonment

" Observatorio Venezolano de PrisionSgpacbn de los derechos humanos y procesales de las
personas privadas de libertad en Venezu@a07). 119.



should only be carried out in accordance to thedawvell as by competent officials. A
real life example in Venezuela of these violatiomdudes the mixing of detainees with
the rest of the convicted prison population, whpdhces them in great danger. The
penitentiary system in Venezuela does not classifiyvicted felons according to the
severity of their crimes and/or dangerousness. Tusurs even though guidelines
(national, regional, and international) establisattindividuals under detention must be
kept separate from the general prison populationotier example of the routine

violations experienced by detainees in Venezudlaasthey are regularly held for longer
than the two year maximum established by the VeglanuOrganic Code of Criminal

Procedure.

The main argument of this thesis is that the pahdgey crisis in Venezuela is
brought about an inept criminal justice system vehfosictioning (or lack thereof) further
exacerbates overcrowding in penitentiary facilitees well as violates the most basic
human rights. This thesis puts forth two other higpses which further develop the main
argument just previously mentioned. The first engtes the (mis)use of pre-trial
preventive detention as a main factor contributiogovercrowding in Venezuelan
prisons. The second hypothesis stresses that ik@ug®a of pre-trial preventive detention
is not done purposefully, but rather occurs ondmu as a result of an inept criminal

justice system.

More elaborately, | believe that the mismanagenoénihe entire criminal justice
system leads to the exacerbation of the problemthenprisons. Overcrowding is of

particular importance because it continues to ertiae existing dilapidating prison



infrastructure and few available services in thalitees. Even though pre-trial preventive
detention is allowed for a maximum of two years emithe Venezuelan Organic Code of
Criminal Procedure, the system works in such a thay deprives many Venezuelans of
their liberty, and they are often kept in condisoof pre-trial preventive detention past
the allotted legal time. Therefore, | argue tha¢ tfmis)use of pre-trial preventive
detention further exacerbates the overcrowding risops and creates serious human

rights implications.

The second part of the argument of this thesismdathat there is also a
widespread political discourse which has allowesl depiction of the (mis)use of pre-
trial preventive detention to be based on polititins. Consequently, | argue that
contrary to common belief, the (mis)use of preltpeeventive detention is accidental,
that it is not systematic in the sense that itostargeting a particular group of people due

to their political affiliation and/or beliefs.

Methodology

The theoretical framework of this thesis is intéio@al human rights. The thesis
incorporates an outline of principle human righdgdl frameworks protecting detained
persons and a presentation of Venezuela’s pogsigowithin this context. Looking into
these legal frameworks will help to place Venezwadtang a spectrum of rights respecting
democracies based on a internationalist, univeesal, minimalist approach to human

rights, and for the purpose of this thesis, thhtagf detained persons specifically.



The data source and data gathering technique éothiésis consists of a content
analysis and a secondary literature review. Sihedheoretical framework of the project
is international human rights, instruments suctthas United Nations (UN) Universal
Declaration of Human Rights (UDHR), Internationabv&nant on Civil and Political
Rights (ICCPR), and the Organization of Americaat& (OAS) American Declaration
of the Rights and Duties of Man, and the Americam¥&ntion on Human Righisre
used. Consequently, these standards, becauseirofitheersal nature also apply to those
individuals deprived of their liberty, regardledstioe nature of their crime. The UDHR
and ICCPR were chosen as documents for analysiubecof their centrality to the
human rights regime. In fact, the UDHR defined homights for the first time and it
also spearheaded the promotion of these rightherglobal scale since the end of the
Second World War. In other words, there would bénaman rights without the UDHR.
Moreover, both the American Declaration of the RsgAnd Duties of Man and the
American Convention on Human Rights were chosennipaio better explain the
adoption and interpretation of the universal humghts proposed by the UDHR into the

regional context of the Americas.

Other international human rights instruments mopecsgic to the cause of
detainee and prisoner rights include: The Stand¥&animum Rules for the Treatment of
Prisoners, the Basic Principles for the Treatmérmrsoners, the Body of Principles for
the Protection of All Persons under Any Form of éwion or Imprisonment, the
Convention against Torture and Other Cruel, InhunsanDegrading Treatment or
Punishment (the Torture Conventipand the Code of Conduct for Law Enforcement

Officials. Similar to the UN's Torture Conventiothe OAS has the Inter-American



Convention to Prevent and Punish Torture. Thegseuiments are of importance because
they set the international guidelines. Since tremBwork of the project is first and
foremost international human rights, the analy$ithese instruments allows me to place
Venezuela in the international context and esthllis position with regard to human

rights within this global setting.

Reports from NGOs like Amnesty International (ABluman Rights Watch
(HRW), and Observatorio Venezolano de Prisiong®©VP, Venezuelan Prison
Observatory) provide the data to conduct the aisahhich is specific to preventive
detention. These reports are produced on a yeasdlg lffor the most part) and will help
to compliment the data obtained from governmentrcgs) mainly the Venezuelan

Ombudsman’s office.

The Bolivarian Constitution, the Venezuelan Penadl€; the Venezuelan Organic
Code of Criminal Procedure, the Regulations foriclatlinternment Centers as well as
Venezuelan government sources, including the nestigblished Ministry of Penitentiary
Services, are used to explain the Chavez admiti@tim conceptualization of human

rights into its politics and policies.

This set of data sources were chosen because theigd® a range of international
and local perspectives, of more political to les$itigal associations (or at least outside
of the governmental realm), and of high oppositiorthe vast support for the Chavez
regime. Therefore, the UN, the Inter-American Cossiwn on Human Rights (IACHR)
(a branch from the OAS), Al, and HRW all provide iaternational perspective. While

the UN and the IACHR provide an inter-governmenpaihaps political account, NGOs



like Al and HRW provide less political (but nevestbss politicized) views on the
violation of the human rights of detainees in Vareda. Furthermore, the IACHR also
provides a regional perspective while the local N&YP, expresses a local but biased

opposition perspective that counterbalances themovent narrative.

Consequently, the units of observation in this hese reports produced by
NGOs, both international and local, as well as IG&w the Venezuelan government
itself. A concern when dealing with the countryadp as well as official statistics is the
possibility of not being able to access all anra@ounts. On the other hand, the unit of
analysis for this thesis consists solely of indidts under preventive detention in the
Venezuelan penitentiary system. The individualgh@ Venezuelan prison system that
conform to the definition of detainees under préwvendetention. Furthermore, the
period of analysis is from February 2, 1999, whdrd&z took the presidency for the
first time, untii March 5, 2013, the day of Chawezleath. The research used
purposive/judgmental sampling to determine itssunit observation. Therefore, the data
sources were chosen because they were viewedttebrost useful for the purposes of

this thesis.

Annual human rights country reports from 1999 ug@lL2 from the previously
mentioned sources are evaluated. Each annual rgoueport will be examined,
searching specifically for cases of pre-trial pretisee detention, the offenses associated

with them, as well as the length of the detentidissussed.

This is a descriptive and exploratory researchystudeek to provide an in-depth

evaluation of the Venezuelan case in regards to(thms)use of pre-trial preventive

10



detention. The importance of this thesis is, irt,pdwe to its emphasis on a contradiction:
A democratic regime which openly and very stronglpports human rights but has
failed to protect the prison population’s most bdsiiman rights. Furthermore, research
on this general topic, human rights violationshie ¥enezuelan penitentiary system, has
been consistently focused solely on prison conutinstead of on the factors that
contribute to the prison conditions in the firsag#. Even the government response has
been one that focuses on improving the actual @etmry establishments, a step forward,
but still a step that disregards the larger isskhaswill continue to exacerbate the human
rights failures. Therefore, this research seeksunweil how a regime with such
characteristics can fail to meaningfully tackle tfamrights questions in its prisons, and

still successfully label itself as supportive ohian rights.

Chapter Overview

The structure of the thesis consists of six totalpters. Chapter 2 provides the theoretical
literature and, in turn, the foundation of the enthesis. This section begins with a basic
background on human rights using Jack Donnellyd{2 interpretation of international
human rights. Subsequently, an explanation of treammg of pre-trial preventive
detention follows. Then, a description of the depehtent of criminology in Latin
America and in Venezuela is provided in order tacpl the (mis)use of pre-trial

preventive detention into context.

Chapter 3 provides an insight into the contempordeymezuelan historical-
political context. This chapter explains the imnageiconditions preceding the Chévez

administration which led to his rise to power adlwae his administration’s emphasis on

11



human rights. This chapter is central to understandhe overwhelming impact the
actual administration has had on the country ineganand, in turn, it also facilitates in
assessing the administration’s shortfalls, speaificwhen it comes to the (mis)use of

pre-trial preventive detention.

Chapter 4 highlights the penitentiary crisis in ®ewela focusing on the
perceptions of the penitentiary system on behathefgeneral Venezuelan public as well
as inmates, and also the system’s actual conditiotis before and during the Chavez
administration. This chapter demonstrates thatvidsgt problems in the prisons have
existed prior to the Chavez administration; thasthissues are not particularly new nor
consequences of the Bolivarian Revolution. Furtleeanthe chapter provides an insight

into a new initiative the government has takenroteo to deal with the penitentiary crisis.

Chapter 5 elaborates the statement of the prolieat:the penitentiary crisis in
Venezuela is brought about an inept criminal jessgstem whose functioning further
exacerbates overcrowding in penitentiary facilitaess well as violates the most basic
human rights. The case of Judge Afiuni is introduaad compared to that of other less

reported cases of pre-trial preventive detentiovienezuela.

Chapter 6 is the concluding chapter and providesvanview of the entire thesis,
highlights the findings, proposes immediate poliegommendations, and signals areas

for further research.

12



Chapter 2: Theoretical Literature

This chapter serves as a foundation of the thhsigjng to place the (mis)use of
pre-trial preventive detention in Venezuela intateat. | argue that the penitentiary crisis
in Venezuela is brought about an inept criminalipessystem whose functioning (or lack
thereof) further exacerbates overcrowding in penidey facilities as well as violates the
most basic human rights. A main component continiguto the penitentiary crisis in
Venezuela is the (mis)use of pre-trial preventietedtion which continues to inject
individuals into an inept system. Most importantlye (mis)use of pre-trial preventive

detention occurs as a consequence of ineptitutteerrthan political persecution.

The section on the theoretical literature on humights first and foremost,
highlights the universality of human rights; rigimberent to all human beings because of
their humanity. This section also explains the esatresponsibilities as the main
proprietor of human rights within an internatiosalisystem of human rights.
Nevertheless, the importance of regional and iat@wnal factors in the protection of
human rights is also emphasized. This chapterdd§ioes pre-trial preventive detention
and provides insight into how the (mis)use of pra-preventive detention can lead to an
aberration of traditional criminal justice systerfibe chapter concludes with a section on
the development of criminology in Latin Americathalugh highly punitive since its

beginnings, there has been recent attempts tothghange this tendency.

13



Human Rights Theoretical Framework

Jack Donnelly, in his book entitlddternational Human Right§2007) explains
that in the English language, “right” has two pnopad moral and political senses. The
first places a focus on the righteousness of aimedjwaction as well as on the duty-
bearer’s obligation to do “what is right.The second refers to a special entitlement that
one has to something. In this sense the focus ithemelationship between the right-
holder and duty-bear@rTherefore, the “right” in human rights can be uistieod as a
combination of both senses, highlighting the marglhteousness of the right-holder’s
entitlements and the political duties of the duggter to respect, protect, and fulfill those
entitlements. While convicted felons may have \edatheir obligation to do “what is
right,” they are still subjected to the second seregarding their entitlement as right-
holders. If this is so then the case of detaineegnique since their criminal status is
ambiguous and we cannot know if they have failetulill their obligations. According
to Donnelly, Henry Shue argues that all human sigahd most rights in general) entail
three responsibilities: To be conducive to the tigblders’ enjoyment of their rights; to
protect against the deprivation of their rightsgd @a aid those whose rights have been

violated’® Donnelly defines human rights as those entitlemehat are inherent to

8 Jack Donnelly|nternational Human Right&oulder: Westview Press, 2007), 21.
° Ibid., 22.

pid., 27.
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human beings simply because of their humdiiffhese rights are held by all human
beings equally and inalienabfy. They are considered special due to their moral
supremacy in comparison to all other rights and assult, they trump any other type of
law or right. Furthermore, denying these entitletaaa considered improper and even

harmful*®

There are two major interpretations on the thedriguoman nature which justify
why belonging to the human species gives rise tticpdar rights. One interpretation is
scientific while the other takes a moral positidwherents of the scientific approach to
human nature perceive human rights as those enéties meant to fulfill the most basic
human needs. On the other hand, the moral or gploesal approach focuses on what it
means to be human, which implies a capability dfecve action and morality.
Donnelly's stance combines both the scientific aheé moral and philosophical
interpretations, establishing that the purpose whdn rights is to guarantee what is
needed for a life of dignity rather than just suali Consequently, this requires the
fulfillment of the most basic human needs (scient#fpproach) and more (moral and
philosophical approach). Donnelly’s justificatioor fhuman rights has to do with human

nature and the moral account of human possibditgphasizing what “human beings

" bid., 21.
12 pid.

B bid., 22.
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might become, not what they have been historically‘are’ in some scientifically
determinable sensé® Therefore, human rights are founded on the idea tuman
beings are ‘by nature’ suited to a life of digniBonsequently, detainees should also have
the opportunity at a dignified life while under detion. This is exactly where human
rights play a central role. They ensure that thitlements specified by the underlying
theory of human nature are universally implemerded enforced so everyone can

realize their dignity as sucf.

Donnelly argues that human rights are especiallgded when they are not
effectively guaranteed by national law and practic8ince human rights empower as
well as benefit their holders, in an ideal scen@n® relationship between right-holders
and duty-bearers is highly controlled by the rigbtders themselves. The subject of
this thesis is just one piece of evidence thatitheal scenario rarely comes to fruition in
practice. In fact, Donnelly labels human rights “ds language of victims and the
dispossessed® Consequently, human rights claims aim at altefiegl or political

practices and structures so that it is no longees&ary to claim those rights as human

*bid., 23.
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rights. This highlights the importance of humarhtggas the most fundamental type of
rights in the sense that they make claims for thtélements necessary to live a life of

dignity.*

The origin of human rights is still highly contestélthough in theory there is
much discussion about what is right or wrong, almak states acknowledge the
existence of universal human rights regardlessatibnality, and religious and cultural
practices. Furthermore, despite the lack of a gbpdical consensus, an international
legal and political consensus has been establidtesl.is best exemplified by the list of
rights in the UDHR and the International Human RégBovenanté® For instance, the
basic idea of dignity has been legally and polilycappropriated by the international
community. As a result the rights recognized inséhénstruments originate from the
inherent dignity of the human perstnArticle 6 of the UDHR presents this clearly,
expressing that one must be recognized as a perswder to be treated with any sort of
concern or respeét.Even though the universality of such rights iatighly debated,
these documents are perceived as the core of tesemr human rights regime.

Nevertheless, the international legal and politicahsensus draws theoretical support

19 1bid. 22-23.
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from a widely-accepted philosophical account whcles the requirement that the state
treat each person with equal concern and respéctother words, the state is perceived
as the default and primary proprietor of human taghithin the international system.
This thesis follows the state-centric model in se@se that the state is indeed perceived

to be the principal proprietor of human rights.

The current practice of international human ridits in between the statist and
cosmopolitan models and is known as the internalishmodel. The statist model sees
human rights as principally a matter of sovereigtiamal jurisdiction. Donnelly defines
sovereignty as the attribute of states which eistag that there is no higher power than
the state itself. Currently, international relasas structured around the legal idea that
states have “exclusive jurisdiction over their itery, its occupants and resources, and
the events that take place thef&The basic norms, rules, and practices of conteampor
international relations rest on state sovereigmiy e equality of all sovereign stafés.
For statists, there is no significant, independeternational community, and certainly no
international body with the right to act on behaff human rights. Therefore, an

international system exists, but not necessarilyinéernational societ§’ On the other
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hand, a cosmopolitan model starts with individuatker than states, which according to
Donnelly, are often perceived as the problem. Ceaitans see the state challenged
both from below, by individuals and NGOs, and frabove, by the global community.
They see intervention in the face of gross andigterg violations of human rights
without any remorse. International society, in oth@rds, is seen as a global or world
society?’ Both of these models emphasize the role of thée sita the promotion,
provision, and protection of human rights. Theransnternational human rights regime,
yet its consolidation is mainly hindered by thetfdat this same international system is

also state-centric.

While the internationalist and current model esshigls that the international
community consists of essentially the society atest, the present human rights regime
consists of a “weak” internationalist model with dest international societal constraints
on state sovereignty.Presently, in both national practice and inteore! law, duties to
protect and aid fall almost exclusively on the estathe current human rights system is
one of national implementatidn.Although human rights are held universally (by all
human beings), implementation and enforcement li@ wtates, which have duties to

protect and aid only their own citizens (and certathers under their territorial
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jurisdiction). Neither states nor any other actwase legal rights or obligations to protect

or aid victims in other jurisdictions (with the lited exception of genocide).

Since states are the principal enforcers and piarteof human rights, rule of law
is central to achieving the fulfillment of thesspensibilities. The literature on the rule of
law and human rights emphasize the importance ohdependent judiciary. According
to Shapiro (1981) cited in Gibler and Randazzo 20judicial independence exists
when a neutral third party impartially resolves flieh®® Since the judiciary is
responsible for maintaining the rule of law (i.eterpreting the constitution), it plays a
central role in ensuring that political leadersndd act in complete disregard for statutory
and constitutional la¥? Therefore, an independent judiciary is essemtiahaintaining

an impartial rule of law.

Moreover, most countries recognize many of thesernational human rights in
their national legal systems as well. Consequettily,same rights are often guaranteed
on several level¥ Human rights are also emerging as an internatipaktical standard

of legitimacy. Once citizens no longer need to ds#eeir rights regularly; their

% Douglas M. Gibler and Kirk A. Randazzo, “Testirte tEffects of Independent Judiciaries on
the Likelihood of Democratic Backsliding®merican Journal of Political Scien&b, no. 3 (2011): 697.
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governments are likely to be considered fully liegite in the contemporary worfd For
Donnelly (2007) it is clear that there are powegtdactical reasons for adopting the list
of human rights in the UDHR and the Covenants,esitiging so reduces international

shaming®*

The future of international human rights activiign be seen as a struggle over
balancing the competing claims of sovereignty amérnational human rights and the

competing conceptions of legitimacy that they iniBly

The theoretical literature on human rights is usékcause it demonstrates a
simple fact; that is that detainees are human keamgl thus, they have human rights. It
also highlights the tensions that exist betweernirttexnational and state levels within this
internationalist model of human rights. Venezualaaigood case that somaticizes this.
Although international guidelines are infused inégional and national guidelines, there

is a disconnect when it comes to bringing thesens@nd principles to fruition.

Defining Pre-trial Preventive Detention

Pre-trial preventive detention refers to the ndu@mdon of the supposed

dangerousness of an individual through the temgaraprisonment of this individual
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until confirmation of the convictiof® Paul H. Robinson’s article entitled “Punishing
Dangerousness: Cloaking Preventive Detention awial Justice” (2009), evaluates the
American criminal justice system. Robinson arguest the American criminal justice

system, has taken on an additional preventive fomctand therefore, is no longer just a
purely punitive system. For Robinson, the apprajamaof preventive measures into the
traditional American criminal justice system hamgcended the criminal justice system’s
duties. In doing so, it has also created an abefoam of preventive detention measures,
which take the form of punitive procedures insteafd the restraining measures

characteristic of preventive detention.

Robinson links punishment to a past wrong, whilagd#siousness to a threat of
future harm. Therefore, he concludes that dangemodividuals could be restrained,
detained, or incapacitated, but that logically, glmousness is not punishabfe.
Therefore, if a person is detained for the berdfisociety, the conditions of detention
cannot be punitive; the preventive detainee expeeg an intrusion of liberty for the

benefit of society and unlike a convicted prisor#wes not meet the standards for

% Renzo Orlandi, “Fourth Conference on the Futurdafersary Systems: Preventive Detention
and Criminal Justice” (2012). 2.

37 paul H. Robinson, “Punishing Dangerousness: Cimpltreventive Detention as Criminal
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punishment® It is for this reason that the author argues theefican criminal justice

system is a contradiction.

Robinson perceives that the use of the crimindigessystem as the principal
mechanism for preventing future crimes is distgytine traditional goals of the American
institutions of justicé? He argues for segregation between the crimindicgisystem
and the preventive system. Consequently, the cailrjimstice system would focus on
imposing punishment for past offenses, and therotmild be a post-sentence civil
commitment system that considers the protectiosaziety from future offenses by a
determined dangerous offend®As a result, each system has more legitimacyeaeki

its objectives, and encompasses the correct populttr the intended individuals.

Although, pre-trial preventive detention is gengr&hown simply as preventive
detention, since there are also other forms of tiesisure that can take place after trial
(for instance, past offenders with convictions wadre newly accused or continue to be
perceived as dangerous). This thesis is solelysioguon the pretrial aspect of preventive

detention.
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For Robinson, a rational preventive detention syst®uld determine the present
dangerousness of an individual in a setting forewign for a limited period
(approximately six months) and periodically re-ensé the decision of whether the need
for detention continues. Furthermore, according to Robinson, a rationaveméve

system would also follow a principle of minimumrimion??

Renzo Orlandi (2012) argues that three principlestralways be taken into
account in order to be lawful and fall within theidelines of practical rationality when
considering preventive detention (which legislatth®ices that restrict individual rights
must follow)** The principles of legality, proportionality, anddijcial review. The
principle of legality has to do with the notion @dngerousness. Dangerousness, in this
sense, does not have to be connected to a possilnle, safety simply has to appear to
be at serious risf The principle of proportionality claims that preniee measures must
be adopted with the aim of preventing serious rasks not to avoid the commission of an

offense?® Furthermore, the duration of preventive measuhesils be reasonably brief;

“11bid., 1452-1453.
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only the needed amount of time to provide solutitmdeal with the predicted dandeér.
The judicial review principle, as its name suggestates that every measure of
preventive detention should be subject to judicealiew since it is not necessarily a

judge’s responsibility to make such decisidhs.

Criminology in Latin America

This section will be dedicated to the understanddfhgegional struggles with
preventive detention. A particular emphasis is @hon the most basic characteristics of
the criminal justice systems in Latin America ahd effects of these on the integrity of

preventive detention.

Rosa del Olmo’s work entitled “The Development ofingnology in Latin
America” (1999) is important because it highligthtat, from the very beginning of the
formation of the criminal justice system, prisond_atin America emerged as centers for
punishment rather than rehabilitory spaces. In,fdal Olmo demonstrates that
criminology was developed from the positivist scenknown initially as criminal
anthropology and was spread to Latin America frtgorigins in Italy as early as in the
1870s. According to Del Olmo, criminal anthropoldggcame well-accepted throughout

the Latin American region because it stressed physind mental differences between

% bid., 10.
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criminals and noncriminals. This type of thinkindpe author argues, legitimated the
racism that was emerging in Latin America at thd efithe 19th centur§? Therefore,
criminal anthropology justified the presence ofranals in those countries and it is no
surprise that Indians and blacks were considerethetathe region’s first criminals,
followed by immigrants. These groups were labebhenerate’ due to supposed innate

inferior traits®®

The distinct racial prejudice among numerous otlséortcomings which
hampered the purpose of rehabilitation in the pemiary system, called for drastic
improvements in the criminal procedure during tl®ds. The highly racist punitive
systems continued to persist until, according tau@io Fuentes Maureira in his essay
“Régimen de Prisidbn Preventiva en America Latina: Rena Anticipada, la Logica
Cautelar y la Contrarreforma” (2010), major crimimmocedure reforms took place
throughout Latin America to diminish the use of yametive detention as it was, and
redefined it along the basic established internatiduman rights guidelines. However,
by the beginning of the 2000s these reforms weneostl disregarded, and in fact,
counterbalanced with a series of counter-reforraenkes Maureira labeled these second-

time reforms as “counter-reforms” because crimowdes had either been changed back

“8 Rosa del Olmo, “Fourth Conference on the FuturAddfersary Systems: Preventive Detention
and Criminal Justice,Social Justic&6, no. 2 (76 (1999): 25.
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to their strictly punitive character or had coremtly been interpreted in such terms, even

after the initial reforms.

César Fortete and José Daniel Cesano in “Punititieuées in Latin America”
(2009), help place the changes explained by FueMimsreira (2010) into a larger
regional context. At the same time that the crirhioades were being re-evaluated
throughout the region, there was an increase meciand violence. Consequently, it is
easy to understand why Fuentes Maureira arguegshbaeform and counter-reforms of
the criminal justice procedures in the region presiantly took place as a result of
legislators seeking for ways to meet the demandstiaens in regards to public safety,
establish a *harsh hand” against criminal behavand delinquency, all while
strengthening the state’s image, especially adfameat entity when it comes to matters

of criminal prosecutior®

Interestingly, it is Fortete and Cesano (2009) veteo mention the potential
danger of increased crime and violence for theityaf the region’s relatively new
democratic institutions, especially given Latin Aima’s history of military dictatorships
which used domestic security and public safety basas of their legitimacy. Fortete and
Cesano fear exactly what Fuentes Maureira (2018friteed as the reasons why the

criminal code reforms and counter-reforms took @lathe lack of legitimacy and trust

0 Claudio Fuentes Maureira, “Régimen de prisién pntéiva en América Latina: la pena
anticipada, la l6gica cautelar y la contrarrefofmaTrial Detention Regime in Latin America: TheePr
trial Punishment, Flight Risk and the Counter RefdrRevista Sistemas Judicialésno. 14 (2010): 38.
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found throughout Latin American countries in themminal justice systems further
exacerbates this emerging fear among Latin Amesicareating a cycle of violence in

which both delinquents and the state are perpestato

Criminology in Venezuela

Just as the region was experiencing rising crime @olence in the 1990s,
Venezuela also suffered from the same. Carmen Adtigiie and Rogelio Pérez Perdomo
in “La Prision Preventiva en Tiempos de Revoluc{®enezuela 1998-2008)" (2008),
argue that the 1980s and 1990s in Venezuela waracierized by a rising crime wave in
conjunction with feelings of discontent with thenpeémechanisms of the state (as in the
police and the criminal justice system)According to Alguindigue and Pérez Perdomo,
at the time, the nature of an irrelevant inquisitpenal process was responsible for the
high percentage of unconvicted detainees. Thisreoty lengthened the duration for
which individuals awaited their sentencing while pnison®® Therefore, due to the
widespread discontent with the pre-exiting systdhe state took on some UN
recommendations which suggested a change towardsharsarial penal process. The
adversary system holds that the accused must leeufmél his/her conviction. Other

structural changes focused predominantly on immg\the general speed of the penal

*L Carmen Alguindigue and Rogelio Pérez Perdoimm, prisién preventiva en tiempos de
revolucion (Venezuela 1998-2008)008): 443.
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process? Therefore, Venezuela, with the UN’s advice, chahigg old penal code dating

to 1926 to a new Organic Code of Criminal Procedurk998>*

These changes were meant to make justice faspngrisolely for convicted
individuals, as well as creating a system that thetinternational standard human rights
guidelines®™ Since Chavez came into power in 1999, he made ®um@ntinue this
project and follow the legislative changes, andested great amounts of funds into
infrastructure and new technologi8sAlguindigue and Pérez Perdomo argue that
regardless of all the changes, the system contitoudke an inquisitive form. The reform
was interpreted in a way that is reminiscent ofittiiisitive process’ In particular, the
reforms of the Venezuelan Organic Code of CrimiRebcedure in the years of 2000,
2001, 2006, and 2008 have included changes inxtengons in the allotted two year
time maximum for preventive detention, due to exices as well as extension of hours
before a detainee case can be presented to a jAdgi&, the Venezuelan case is a local

illustration of the counter-reforms that Fuentesukééra discussed.
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The intent of the aforementioned reforms was notletely satisfied. Although
Alguindigue and Pérez Perdomo highlight that thedi@® Orgénico Procesal Penal
placed freedom at the forefront, emphasizing theeptional character of preventive
detention measures, Alguindigue and Pérez Perdogue déhat this has become second
in importance to penal efficiency as described €isamo Ferreira de Abreu in “El Valor
Libertad en un Proceso Penal Eficiente. Prioridagd@eealidades de la Segunda Reforma

del Codigo Orgéanico Procesal Penal” (2003).

Alguindigue and Pérez Perdomo (2008) also mentawn e judicial system is
expected to serve the revolutionary proc&gsnother essay by Rogelio Pérez Perdomo
entitled “Derecho y Cultura Juridica en VenezuetaTéeempos de Revolucién (1999-
2009)” (2009) discusses this same issue. His fasuthe law and legal culture in
Venezuela during the Chavez administration. PésrddMo defines legal culture as the
attitudes, opinions, as well as behaviors of aitizegovernment functionaries, and
lawyers that reveal a conceptualization of the wd its positioning within society.
According to the author, changes in the legal caltan help explain the functioning of
the legal system more than formal laws and thenizgéion of the legal system codfy.

He argues that there is a new legal culture in ¥eaka since 1999, when Chavez took

%8 |bid.465.
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office. In this new legal culture, law is no longegrceived as a separate entity but is
instead expected to serve the revoluftbAccording to Pérez Perdomo, there is currently

a political character to law, when clearly therewdd not be.

Much along the same lines, Mark Ungar in his essdigled “Prisons and Politics
in Contemporary Latin America” (2003), has madeattempt to describe influence of
politics and the administration on criminal justidde argues that regardless of the
improvements many of the Latin American governmemise sought to enforce in
regards to their prison systems since the 199@€fjagrent criminal justice systems, poor
policy administration, and rising crime rates leadito greater detention powers on
behalf of the police, continue to undermine thesferming efforts? In the political
sense, these officials experience professionalrtaingy and institutional pressures that
lead to abuse and neglect of the new policies am.| Therefore, Ungar argues that
administratively reformed laws and policies needhigher level of institutional

accountability and cooperation than is currentlgikable®®

Both Ungar and Pérez Perdomo (2009) raise a veppiitant point, mentioning

that not only do the present criminal justice dimues throughout Latin America violate
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human rights, but perhaps more seriously, they alsow the central weaknesses in
contemporary Latin American democraciéghe need for a “hard hand” policy on crime
shows the little self-confidence and legitimacy gdvernment institutions that are

supposed to protect citizens and promote citizgnshi

Alguindigue and Pérez Perdomo (2008) argue that tlsea gap in the literature,
especially since the government never followed-nphe many legislative and structural
changes made. Therefore, it is a very difficulktés determine whether these reforms
have improved the penal situation in Venezuelatiqdarly in the case of preventive
detention®® Furthermore, there are also problems with offiitistics, detainees are
now being held in municipal and state police stetjcas a consequence of the national
penitentiary system being filled to its capacityr Ehat reason, there are no official

numbers for those detained in local police statmutside of the national prison systéfn.

Nevertheless, the majority of the work on the cnahijustice system and its
components in Venezuela has been focused on theepiggry crisis, predominantly on

its most visible manifestations including issudse lthe prison conditions and not on
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larger but less visible structural problems. Theessive unnecessary use of preventive

detention is a consequence of these less visihletstal problems.

In sum, the theoretical literature by Donnelly oantan rights highlights the
universality of these rights as well as the statesponsibilities to enforce and protect
these rights within an internationalist human rigbystem. The chapter also emphasized
how the use of pre-trial preventive detention cadefine traditional criminal justice
systems into aberrant forms. Yet the section ordthaslopment of criminology in Latin
America and Venezuela explains why such measurpseassial preventive detention are
common place in the region; this is due to the lyighunitive nature of the region’s

criminal justice systems.
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Chapter 3: Venezuelan Historical-Political Context

This chapter highlights the Chavez administratiagrsphasis on human rights
and is a good precursor to understanding why tmitgueiary crisis was perhaps not a
top-level priority, especially during the first ysaof the Bolivarian government.
Consequently, | argue that the penitentiary ciisisenezuela is brought about an inept
criminal justice system whose functioning (or latkereof) further exacerbates
overcrowding in penitentiary facilities as well @aslates the most basic human rights. |
also want to emphasize that the criminal justicgesy has been dysfunctional even prior
to the Chavez administration, yet the human ridatais of this government leads to

some confusion as to why this issue was not a tiopity.

A main component contributing to the penitentiansis in Venezuela is the
unintentional (mis)use of pre-trial preventive dwi@n which continues to inject
individuals into an inept system. This chapter éstcal to understanding the positive
impact the Chavez administration had on humansighigeneral. But, it also facilitates
in assessing the administration’s shortfalls, dpedly when it comes to the (mis)use of

pre-trial preventive detention.

This chapter begins with a description of the aimstances which led to the rise
of Chavez. The following sections describe the ranthanges that occurred once

Chéavez took the presidency, including the vast ghann social and political rights, and
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human rights in general. The chapter concludes wibief overview of a HRW report

from 2008 which depicts many of the conventionalxs on the administration.

From Puntofijismo to Chavismo

By the early 1960s, Venezuela was perceived toffereht from the rest of Latin
America. As explained by Dick Parker in “Chavez dhd Search for an Alternative to
Neoliberalism” (2005), Venezuela was believed tdibenune” to the region’s constant
political and social instabilit}/ The establishment of the democratic era in Verlazue
was brought about with tHeacto de Punto Fij@f 1958 (Punto Fijo Agreement), a power
sharing arrangement between the two principal ipalitparties Accion Democrética
(AD) and Comité de Organizacion Politica Electoral Indeperde (COPEI).
Venezuela’s newly established democracy quickly led the formation of an
“exceptionalism thesis,” priding Venezuela’s stapemnsored industrialization model all
within the framework of democratic institutions, kiveg the nation a beacon of light in
the midst of darkne<&.In fact, according to Steve Ellner and Miguel ®nikSalas in
“Introduction: The Venezuelan Exceptionalism TheSgparating Myth from Reality”
(2005), the Venezuelan exceptionalism thesis ctatsisf three basic formulations: (1)

Venezuela was privileged with respect to the rdstatin America; (2) Venezuela

7 Dick Parker, “Chavez and the Search for an Altéveato Neoliberalism,”Latin American
Perspective82, no. 2 (2005): 39.
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remained free of the critical conflicts and cleaasmghat threatened political stability in
the rest of the region; and (3) Venezuela’'s dentmcsystem and political culture were

healthy and solif?

Venezuela’s privileged standing, basic formulatrmmber one, arose out of
many different factors, including its status asha&d World oil producing country which
was relatively safe from the political turmoil pedent in most of the other Third World
oil producing countries (particularly those locatedthe Middle East). The fact that
Venezuelan territory is rich in many other raw miais like natural gas, iron, gold,

diamonds, and bauxite, also places it in a prigitegosition’

Regarding the second basic formulation of the Vieaken exceptionalism thesis,
the country remained free of conflicts and cleagsagjeat have threatened political
instability in the region because Venezuela hamheally had greater social mobility in
comparison to other Latin American countries. Thisdue to Venezuela’s marginal
importance during colonial times which consequertig not allow for the consolidation
of Spanish (cultural) colonialism which was exceetly hierarchical. The authors also
argue that the nation’s aristocracy was almost detely decimated by the civil wars that

took place in the 1800s, and unlike the militaredsother Latin American states, the

% Steve Ellner and Miguel Tinker Salas, “Introduntid’he Venezuelan Exceptionalism Thesis
Separating Myth from Realityl’atin American Perspective&d?2, no. 2 (2005): 7.
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Venezuelan army after independence ceased to bexttlasive domain of the upper
classes! Moreover, in Venezuela there was an absence wbagsnationalism unlike in
many other countries in Latin America which had tedarmed conflict and economic

disruption in those countries.

The third and final basic formulation regarding ¥eunela’s solid and healthy
democratic system and political culture refers em&zuela’s protracted democracy that
emerged in 1958. This spared Venezuela the mildatatorships that dominated the rest
of the region from the 1960s to the 1980€onsequently, Venezuela was perceived as

the exception to political instability, unprediciiély, and violence.

Although hailed for its democratic institutions armfocesses, Venezuelan
democracy did not establish itself by fully demdicraneans. The first undemocratic
instance can be perceived in the political pacPohto Fijo itself, which pushed the
communist party aside from any discussion evenghatialso had a leadership role in
the struggle against the military dictatorship aén@ral Marcos Pérez Jimenez (1952-
1958)"® Many more undemocratic manifestations developesLithout the years of the

Punto Fijo Pact, all eventually adding up and Ilegdio massive discontent, and
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ultimately proving the exceptionalism thesis wrofigne Caracazoor Sacudonis the

perfect example of just this.

The Caracazowas a large social protest that emerged from tharupoor sector
of Caracas on February 27 and 28 of 198bhis so-called violent shake, as implied by
the nameSacudonjnvolved Caracas and most of the main and secontiieg of the
country, all of which experienced barricades, robs$ures, the burning of vehicles, the
stoning of shops, shooting, and widespread lodfifithe reasons for th@aracazoburst
are attributed to Venezuela’s deceptive democrbcyact, Margarita Lopez Maya, in
“The Venezuelan ‘Caracazo’ of 1989: Popular Prodest Institutional Weakness” (2003),
describes th&Caracazoas a popular revolt carried out by a society thdt ribt have
adequate channels of communication with its govemtf? The Caracazowas also

ignited by a financial collapse, headed by the d=ata puntofijistaregime.

At the end of the 1980s Venezuela experienced p deenomic crisis, in part
brought about the decrease in world oil prices tr@gg in 1983 as explained by Joseé
Honorio Martinez, in “Causas e Interpretaciones @afacazo” (2009). For instance,

while a barrel of Venezuelan oil was worth 28.9lalsl in 1973, by 1986 this price had

™ José Honorio Martinez, “Causas e interpretaciateésCaracazo, Historia Actual Onlinel6
(2009): 85.
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decreased to 10.9 dollars. This, in addition togteving foreign debt obtained in 1975
through 1978, which increased from six billion dodl to thirty-one billion dollars, placed
the state in a fiscal crisis. Oil revenues represskmmn average 72 percent of the total
revenue obtained by the Venezuelan state betwegh did 1982 therefore, it is quite
understandable how a 62.2 percent decrease iardg from 1973 to 1986 could lead to a
financial crisis of great proportions, inhibitinget state to deal with its expected domestic
expenditures, and much less with its foreign ddthigations. In two instances, February
of 1983 and December of 1988, the Venezuelan gavemhdeclared a moratorium on its
foreign debt® Furthermore, this economic crisis was complimentéth a massive
escape of capital. For instance between the ed®&2 and the first six months of 1983,

five billion dollars were taken out of the countty.

Honorio Martinez highlights thpuntofijistaregime’s favoritism towards what he
labeled an “industrial and commercial bourgeoismiich received important public
resource§® When the first of a series of currency devaluatityok place in February of

1983, driving thebolivar from 4.3 to 7bolivaresper dollar®* the government of Luis

""Honorio Martinez, “Causas e interpretaciones deh€azo,” 85.
8 |bid.

Ipid.

¥ 1pid., 87.

8 bid., 85.

39



Herrera Campins (1979-1984), on that same yeatertem fund to assist the business
sector with its accumulated debts, providing emgepurs and businessmen with a
preferential currency exchange rate of 48livares per dollar versus the official

exchange rate of Golivaresper dollar®?

These circumstances further pushed the Venezu&dd isto a vicious cycle of
loan-seeking and debt. In fact, the state looked the International Monetary Fund
(IMF) to resolve the economic crisis, and in 1986 government of President Jaime
Lusinchi launched the first package of economicsuess to achieve a refinancing of the
foreign debf® According to Honorio Martinez, accepting neolibepalicies implied
putting down certain mechanisms of redistributibibrevenues, which had contributed
to the stability and legitimacy of the politicalgieme. Honorio Martinez explains that the
Punto Fijo Pact established the guarantee of adoetb® surplus revenue coming from
oil sales through free public services such astiheald education, the subsidy of certain
staple foods as well as basic supplies for pubfingport, as well as the distribution of

energy?* Furthermore, both AD and COPEI supported the moél@nport substitution

82 bid., 86.
8 bid., 87.
84 bid., 86-87.
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and government intervention in the economy, factioa$ enhanced the legitimacy of the

puntofijistaregime and the popularity of these proestablishrpelitical leader$?

Carlos Andres Pérez’'s second term from 1989 to 188 a political cabinet
filled with students of thénstituto Econémico Superior de Administraci®BSA), which
according to Honorio Martinez, was an academic esgdac neoliberalisni® On the
February 16, 1989, only a month after Carlos And?ésez took power, the president
accepted a new IMF package of 4,500 million doliartoans that also came with IMF
conditionalities. These conditions included thetrieion on public expenditure and
salaries, monetary and currency exchange libetadizgorogressive elimination of tariffs
on imports, liberalization of the prices of all glsowith the exemption of 18 belonging to
the basic food basket, increase in public servatesr (telephone, water, electricity, and
gas), and finally, an increase in the prices ofipots derived from petroleum, with a 100
percent increase in gasoline and a 30 percentdser® public transport ratsTo place
the economic crisis in perspective, by the end9&8lfood prices had already increased
by 60 percent in comparison to prices in 188&ccording to Bernardo Alvarez Herrera,

Venezuela's Ambassador to the United States sii@3,2in the aftermath of the

8 Ellner and Tinker Salas, “Introduction: The Venelam Exceptionalism Thesis Separating Myth
from Reality,” 6.

% Honorio Martinez, “Causas e interpretaciones deh€azo,” 88.
¥ Ipid., 88.

% Ibid.
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structural reforms instituted in 1989 by the Péesiministration, the percentage of
Venezuelans living in extreme poverty jumped froB1%4to 66.5 percent in a single

year®®

All of these circumstances led to the massive disentment and outrage played
out during the days of February 27 and 28, 1988hcAigh there had been anti-neoliberal
protests in Merida as well as other cities prioFébruary 27° theCaracazoshocked the
nation, due to its extension and violence, and guothe institutional weakness of the

puntofijistaregime.

The Caracazotook shape after failed negotiations between @#@mnara del
Transporte (Transport Chamber) and the government. When tlaasport Chamber
asked the government for an increase of 70 pefoemtublic transport rates (due to an
increase of 100 percent in gasoline prices) andytivernment declined the request, only
allowing a 30 percent price increase, the associaiimmoned a strike on February’27.
Some of the bus drivers that did not go throughwlite strike, decided to, instead, set

their own prices, an act that led to a violent cese from the public transport uséfs.

8 Bernardo Alvarez Herrera, “A Benign Revolution:Defense of Hugo ChavezZoreign Affairs
85, no. 4 (2006): 198.

% opez Maya, “The Venezuelan Caracazo of 1989: lawmrotest and institutional weakness,”
136.

> Honorio Martinez, “Causas e interpretaciones deh€azo,” 88.

9 bid.
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This in turn, led the urban poor, the most margneal sectors of Caracas and the
metropolitan area, in addition to students, to takthe streets to demonstrate against the
overall price hikes as well as the shortages browdjout the recently authorized

macroeconomic package.

The Plan Avilawas launched on the same day the massive strikégshy and
looting began as a means to regain public ordarthe national armed forces. President
Pérez declared a state of emergency and a curfeweBruary 28 at 4p.m. the Minister
of the Interior declared a suspension of all coumstinal guarantees and during the next
day and half, the armed forces stormed the cit€arfacas, leaving death on its p&th.
Honorio Martinez (2009) finds that the estimateshef deaths that occurred during the
Caracazorange from 300 to over 2,000, depending on thecesu(official versus

unofficial, respectively§>

Lépez Maya (2003) believes that tiearacazotook the shape that it did,
transforming itself from a massive strike-to a pattto the ransacking of shops was due
to the Venezuelan state’s institutional weaknessofding to Lopez Maya, the protestors
found themselves for hours in a public space whiezee was no restraint or control by

the authorities. As a result the masses turneti®stiops as they have always done in the

% bid., 89.
% bid.

% bid.
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past in such circumstances of institutional weaknes a “vacuum” of authorityf
Furthermore, LOpez Maya argues that if the politacdors and unions had been in tune
with their constituencies, they could have foresdaba trouble arising from the
presidential announcement of the macroeconomicsadpnt’’ Moreover, Lépez Maya
also argues that government institutions themsebesved great weakness. First, the
government failed to make public transport driveseply with the agreements they had
signed. Second, the police was not prepared to wahl the first outbreaks of civil
disobedience effectively. Third, the national goweent made almost no efforts to build
a minimum consensus before making the neoliberekgge announcements. Fourth, it
did not study the implications such structural atipent measures could have had in the

country during a time of deep economic crisis amzicspolitical frustrations®

The deadly riots of th€aracazoin February of 1989 were a popular backlash
directly related to the structural reforms and liadily related to th@untofijistaregime.
The two coup attempts of 1992, the first led bynthéeutenant Colonel Hugo Chévez
and the other by another group of military-men, evalso expressions of the general

discontent with the ultra-neoliberal bipartite dematic system at the time.

% Lopez Maya, “The Venezuelan Caracazo of 1989: lawmrotest and institutional weakness,”
136.

bid.

% bid., 136-137.
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After the failed coup attempt, Chavez appeared ational television
acknowledging the defeat of his military insurrentbut claimed that it was only for the
time being that his movement could not achieveolifectives’ Chavez accepted sole
responsibility for the failed coup and impressedasmielans who were accustomed to
politicians circumventing accountabilit$f Chavez was imprisoned in 1992 and after two

years, he was pardoned by the Rafael Caldera asinaition in 1994.

The attempted coup of February 4, 1992 placed Chaweler the national
spotlight, in which he appeared to be a possiblercgo of change. Yet, Venezuelan
political scientist Luis GoOmez Calcafio (2000), amtged by Parker (2005), stated that

despite the widespread recognition of the existefeepolitical crisis in the country:

The only alternative discourse seemed to be thahoflernization,” understood
as the replacement of political parties by civilcisty, of ideology by
pragmatism, of utopias by technocratic thinkingd aof the state by the
market...\ery few thought that the force capable a$pldcing Accion
Democratica (AD) and COPEI [the traditionally dommi parties] would be
[Chavismo]'®*

But, in fact, Chavez’s rise to power representeefatation of the exceptionalism

thesis and a repudiation of neoliberali§fhWhile in prison, Chavez received

% Damarys Canache, “From bullets to ballots: The rgevce of popular support for Hugo
Chéavez,"Latin American Politics and Socied¢, no. 1 (2002): 69.

19 steve Ellner and Daniel Hellingarenezuelan Politics in the Chavez Era: Class, Rpéion,
and Conflict(Lynne Rienner Publishers, 2003), 32.

101 parker, “Chavez and the Search for an Alternatvideoliberalism,” 39.

102 hid., 40.
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substantial support from Venezuelans, in grand ghaetto his willingness to take
responsibility for his actions. Quickly after hagimeceived amnesty, Chavez
began a campaign that denied any association hatlraditional political parties,
encouraged the creation of a new constitution dsasea radical departure from
the economic policies proposed by the IMF and tlmgldVBank. He successfully
rallied massive support from the Venezuelan puffficdccording to Damarys
Canache in “From bullets to ballots: the emergeavfcpopular support for Hugo
Chéavez” (2002), a key component to Chavez's elattwin was the existence of
an early foundation of popular support which carneua after the coup attempt.
In fact, the author recalls how many of Venezuelatiged for Chavez's release
from prison after his failed coup attenft.Chavez won the 1998 presidential
election with a 56.2 percent of the vote, he wasgweed by the people as a

1105

“political outsider™™ and, as a result, as a complete rupture fronptimofijista

regime, of the old politics.

103 steve Ellner and Daniel Hellingérenezuelan Politics in the Chavez Era: Class, Apédion,
and Conflict43.

194 Canache, “From bullets to ballots: The emergerigopular support for Hugo Chavez,” 70.

1051hid., 69, 84.
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The Emergence of the Fifth Republic

Since Chavez took the presidency in 1999, the adtration has made
“correcting long-standing social ills” and encouragthe participation of Venezuelans to
direct their future, central to the Bolivarian goveent’s policies? The 1999 amended
constitution is a great example of the earliest] perhaps most fundamental, attempt to
head the country towards a new direction and fulfie Bolivarian government’s two
main objectives. In fact, the emergence of thehFRepublic came about with the
development of the constitutional changes that tptdce within the first year of
Chavez's presidency, which significantly redefinedenezuelan citizenship and
democracy. As described by Alvarez Herrera, the awastitution of the Bolivarian
Republic of Venezuela “broadened the definitiorrights and responsibilities, expanded
political participation, and encouraged Venezuel@nbecome more active stakeholders
in the country’s political, economic, and sociavelepment.*®” Moreover, not only did
the new constitution redefine citizenship, butlg#oagave a new definition to the nature
and role of the state as a participatory spacegddlition to being a central guarantor of

social rights:°®

196 Alvarez Herrera, “A Benign Revolution: In DefersieHugo Chavez,” 196.
197 |bid.

198 pelgado Blanco and Gémez Calcafio, 2001 in HarmgeduBurchardt, “Un misionero y sus
misiones. Progresos y trabas de la nueva politicalsen VenezuelaPoliteia 32, no. 42 (2009): 82.
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According to Hans-Jurgen Burchardt in “A Missionaand His Missions.
Progress and Obstacles in Venezuela’'s New Sociati€xj (2009), the Bolivarian
Constitution of 1999 is integrated by three commisie(1) The promotion of social
citizenship based on the universalization of sodghts and excluding all forms of
discrimination; (2) the creation of social justies the first goal of the social and
economic order; and (3) the formation of publicippls a space for the participation of

109

all citizens.™” Therefore, the new Constitution promoted activisnall fronts—social,

economic, and political.

Michael Walzer (1995) reminds us that contempodesnocracies do not make
politics accessible to the people as in Roussea&léal Republican community.
Consequently, citizenship today is predominantly passive role only
requiring/encouraging participation when votingcincerned’® Regardless of the fact
that citizenship is currently passive, Walzer aggtieat the state has to be open to
citizens’ indefinite/unstated/occasional involvemEh He argues that it is in the
associational networks of civil society, as in ursp political parties, interest groups,

among others, where passive citizenship can be@mtie citizenship through smaller

199 Burchardt, “Un misionero y sus misiones. Progregdsabas de la nueva politica social en
Venezuela,” 83.

10 Michael Walzer, “The Civil Society Argument,” inh€orizing Citizenship, ed. Ronald Beiner,
(Albany, NY: SUNY Press, 1995), 164.

11 hid., 170.
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decision-making opportunities that contribute teamhg parts of the state and the
economy**? According to Alvarado Chacin (2009), the Bolivarigovernment has
generated new organizational spaces for commuiitprathrough which the popular
sectors can organize and manage directly publicips| by designing and executing
their own community projects and administering th@in budgetd™ The Bolivarian
social missions, created by the Chavez administrati 2003, are an example of these

newly demarcated organizational spaces for commyaation.

Moreover, according to Alvarez Herrera (2006), \laredans have participated in
numerous elections since Chavez took offfédn fact, the idea of constitutional reform
was proposed to and approved by the Venezuelanlgdbpough a referendum.
Furthermore, the amended constitution was ratifigdVenezuelans as well through
popular vote!® Citizen participation has undoubtedly increasedvémezuelan public

life, voter turnouts in Venezuelan presidentialcéns since Chavez have increased

121hid., 164.

113 Neritza Alvarado Chacin, “Las estrategias de &idi social en Venezuela: un acercamiento a
la experiencia de las misione§bnvergencid6, no. 5 (2009): 96.

114 Alvarez Herrera, “A Benign Revolution: In DefernsieHugo Chavez,” 196.

15 Delgado Blanco and Gémez Calcafio (2001) in Burdtha&kn misionero y sus misiones.
Progresos y trabas de la nueva politica socialere¥uela,” 82.
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drastically, with the October 2012 presidentialcetens experiencing over 80 percent

participation on behalf of the electoraté.

As reflected by the increase in participation dizeins, there was also a distinct
dichotomy between the political composition dur®igavez’s presidency and that before
1999. Julia Buxton in “Venezuela’s ContemporaryitRal Crisis in Historical Context”
(2005), finds that while the Fourth Republic, thstdrical period that preceded Chavez’s
project (spanning from 1830 to 1999), excludedrtdical left and the poor, the current
system under Chavez, the Fifth Republic, exclubdegbliticians and beneficiaries of the
Fourth Republi¢!’ Hence, demarcating a clear separation from thet, past,
nevertheless, making the same mistake of exclutfinge outside of the bounds of the
officialist band. Buxton argues that Chavez's pamgrnegatively affected acquired
interests of groups, parties, and organizationsttad been favored by the Pact of Punto

Fijo.*®

16 william Neuman, “Chavez Wins New Term in Venezuyétalding Off Surge by Opposition.,”
New York Times,October 7, 2012. http://www.nytimes.com/2012/10/a8Id/americas/venezuela-
presidential-election.html?pagewanted=all& r=0.

117 julia Buxton, “Venezuela's contemporary politicasis in historical context,Bulletin of Latin
American Researc®4, no. 3 (2005): 345.

18 pid.
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Human Rights within the Context of the Bolivarian Revolution

The majority of scholars agree that democracy esniost conducive system for
the development of citizenship, civil society, amtimately, human rights. This thesis
follows this discourse and places a strong emphasisiemocracy and democratic
processes; they represent the context within wthiehsubject of study develops and is
engaged. Although the Chéavez administration is isterstly under scrutiny for the
president’s strengthening of the executive, for puepose of this thesis, Venezuela is
presented strictly as a democratic system underézh&specially since the bi-partite
system experienced by Venezuela prior to the Chadezinistration was internationally
acknowledged as a strong democratic process, gthpower was formally concentrated
in the hands of an oligarchy, then Chavez’'s denwyci@annot be too deviant from
Venezuelan (and perhaps even international) stdadair democracy in the first place.
Also, taking into consideration Howard J. Wiard@604) definition of authoritarianism:
A “top-down, absolutist, dictatorial control by operson, a military regime, an elite, a

319

monopolistic political party;”” the Chavez administration clearly does not fits thi

extreme.

Instead, this thesis will focus on the actual laaggi used by the government

when it comes to defining its governance style. Vaeezuelan state under the Chavez

19 Howard J. Wiarda (ed.)Authoritarianism and Corporatism in Latin America-evisited
(Gainesville: University Press of Florida, 2004), 3.
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administration has taken the character of that péricipatory democracy according to
government sources. Kirk A. Hawkins Who Mobilizes? Participatory Democracy in
Chavez's Bolivarian Revolutio(2010) defines participatory democracy as the use of
mass participation in the political decision-makpr@cess as a means of complimenting
and sometimes even replacing the traditional umstibhs of elections and lobbying
associated with representative democraty.Therefore, participatory democracy

resembles direct democracy.

With a participatory type of democracy, an actived @&ngaged citizenship is
needed. According to T. H. Marshall in his influahtessay entitledCitizenship and
Social Class(1949) the definition of citizenship is based on three anagjomponents:
Civil, political, and social. The civil element mposed of individual freedom rights
like liberty of the person, freedom of speech, tifduand faith, the right to own property
and to conclude valid contracts, and the rightustige®?! Political rights, on the other
hand, involve the right to participate in politicifle, either as a member of a body

invested with political authority or as an electfr the members of such a bod.

Finally, social rights are composed of a rangeigtits including the right to a minimum

120 Kirk Hawkins, “Who Mobilizes? Participatory Demaay in Chavez's Bolivarian Revolution,”
Latin American Politics & Society2. no. 3 (2010): 32.

21 Thomas Humphrey Marshall and Tom Bottomo@itizenship and Social Classol. 2.
(London: Pluto Press, 1995), 8.
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of economic and social welfare and security to tight to share parts in the social

heritage narrativé®

This thesis concerns the definitions of each o$¢heomponents of citizenship. It
is clear that the Chavez administration has procthated improved social rights before
the other two. Although Marshall developed a chtogyp which established that civil
rights evolved first, followed by political rightand finally by social rights, the emphasis

of this research is solely on the elements of@itship as developed by Marshall.

The Bolivarian social missions are the foundatibthe socio-political context of
the Chavez administration which seeks to addredsamkle the social injustices that had
been long ignored in Venezuelan socféfyAccording to Alvarez Herrera, government
spending on social programs has risen significasiiice Chavez took office, and it
stands at approximately 15 percent of GDP (as 6628° Furthermore, as of 2005, 15
million Venezuelans, almost half the total popwatihave received free health care

through Misién Barrio Adentrd®® Another nine million Venezuelans have benefitted

23 |pid.

124 Alvarado Chacin, “Las estrategias de inclusiéniadoen Venezuela: un acercamiento a la
experiencia de las misiones,” 86.

125 Alvarez Herrera, “A Benign Revolution: In DefersieHugo Chavez,” 197.
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from subsidized prices on basic foodstuffs througision Mercal*?’ In addition,
Venezuela also declared itself free from illiteracy2005, in large part due to tiRabas
educational missioff® The social missions, apart from addressing sqiatlems were
also formed with the intention of involving commties in the government's social

development program; inherently, the missions imedlitizens in civil society.

The Bolivarian Revolution and its social missionghight an incongruence in
the Bolivarian administration, since the promotafrhuman rights cannot just be focused
on the social. The Chavez administration has atgmraved political rights in the sense
that there has been political inclusion of previgumarginalized sectors. Civil rights
have most definitely improved in writing, but urdilsocial and political rights, they have

not come to fruition.

Human Rights Language in the Constitution of the Bearian Republic of Venezuela

The Constitution of the Bolivarian Republic of Venela was developed by a
National Constituent Assembly and approved by paptéferendum on December 15,
1999. According to a document produced by PROVE&yaing the human rights found
in the Constitution of the Bolivarian Republic ofefMezuela, the new constitution

incorporated a series of juridical attributes pntésa modern international instruments

127 bid.

128 1hid., 198.
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amplifying the catalogue of rights consecrated he 1961 Constitution. This new
constitution consecrates the universality and istiity of human rights. For instance
articles 2 and 3 establish that any law approvethbywenezuelan state must respect and
fit international human rights norms and principéesl that the state’s primary goal is to
respect human rights, respectively. In additioniclas 23, 152, and 154 outline that
international human rights treaties ratified by thé&enezuelan state are also
constitutionally binding. Furthermore, Article 1Stablishes that the state must guarantee

human rights equally and without discrimination.

Civil Rights

Among the most relevant civil rights mentioned ihetnew Venezuelan
constitution are: the right to life and complet®tpbition of the death penalty (Article
43); the right to due process (Article 49); thehtigo free movement (Article 50); the
right to freedom of association (articles 52 an@&)11ihe right to freedom of assembly

(Article 53); and the right to freedom of speeclh fwohibition of anonymity (Article 57).

Political Rights

Political rights protected by the 1999 constitutinolude: the right to participate
in public affairs (articles 41, 62, and 65); thghti to vote (articles 63 and 64); the right of
political association and participation in electqgreocesses (Article 67); and the right to
public demonstrations as long as they are peae@fuilwithout arms, in turn, authorities
cannot use shotguns, pellet guns, or other fireanmstear gas or other toxic substances

to control peaceful demonstrations (Article 68).
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Social and Family Rights

Social rights under the Bolivarian constitution lude: the right to housing
(Article 82); the right to free healthcare (Artidd®); the right to social security (articles
86 and 88); the right to work (Article 87); the teation of workers’ rights (articles 89,
90, and 91); the right to unionization with job gety (Article 95); and the right to go on

strike (Article 97).

International Perspective of Human Rights and the Blivarian Revolution

From the international view of protection and umsadity of the aforementioned
rights, there has been a strong influence and a@loofrinternational organizations on
Venezuela, particularly those from the United Staf€his included association with
organizations such as affiliate bodies of the OAflh) commissions recommending and
submitting human rights cases to the court fora@viAmong recent developments,
Venezuela no longer (since 2012) recognizes theHR®@r the sister organization, the
Inter-American Court of Human Rights. This is mgindue to the fact that the
government cites the OAS and its human rights Isod® seeking to destabilize the

country*?

129 Rachael Boothroyd, “Chavez Announces ‘Immediatéhdfawal from Inter-American Court
of Human Rights,venezuelanalysis.comuly 26, 2012. http://venezuelanalysis.com/newsl713
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A Decade under Chavez: The Human Rights Watch Repor

There has been widespread discussions on the huiglais of the Chavez
administration. The HRW report from September 2608d “A Decade under Chavez
Political Intolerance and Lost Opportunities forvadcing Human Rights in Venezuela”
best represents the nature of these discussiananfnary of the report findings note that
the April 2002 coup was the first major blow to hamrights protections established in
the 1999 constitution. The coup in April 2002 ledtlhe replacement of Chavez with an
unelected president for less than two days. Thepdeany president within hours of
holding office, suspended the legislature, dissblttee Supreme Court as well as the
country’s democratic institutions. The report claithat ever since then, the government
policies and practices have been shadowed by distiacrimination and denouncing of
critics as coup mongers as well as anti-democcatnspirators, all of which represents a

disheveled state of rights as well as orderly dadds functioning of the stat&’

Moreover, the report also highlights that during tbhavez presidency there was
a clear disregard for the separation of powers emtesl in the 1999 constitution
symbolized by an independent judiciary for the @ucand basic protection of

fundamental rights. Lacking this independence, @lgavez government practiced

%0 Human Rights WatchA Decade under Chavez: Political Intolerance andtL@pportunities
for Advancing Human Rights in Venezug¢R008). 1.
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discrimination in the form of policies and judgmethereby hampering the freedom of
expression of journalists, freedom of associatibwarkers as well as the civil society’s

ability to promote human rights in the countty.

This chapter sought to demonstrate the Chavez asinaition’s emphasis on
human rights in general, and social rights in patér, and is a good precursor to the
following chapter on the penitentiary crisis in ¥enela. By placing the focus
predominantly on social and even political righttse Chavez administration failed to
promote some of the most basic human rights enceseplawithin civil rights. This
chapter also facilitates in assessing the admatistr's shortfalls regarding human rights
concerns, specifically when it comes to the (mis)o$ pre-trial preventive detention,
keeping in mind that the criminal justice systens baen dysfunctional since even prior

to the Chavez administration.

Blpid., 1-2.
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Chapter 4: The Venezuelan Penitentiary Crisis in Fous

The main argument of this thesis is that the pahdgy crisis in Venezuela is
brought about an inept criminal justice system vehfosictioning (or lack thereof) further
exacerbates overcrowding in penitentiary facilitees well as violates the most basic
human rights. The unintentional (mis)use of pratpreventive detention is a main factor

contributing to overcrowding in Venezuelan prisons.

This chapter highlights the earliest and perhapstrambitious project aimed at
tackling the penitentiary crisis during the Chavadministration: The Penitentiary
Humanization Program. Seeking to completely shié system from that of a punitive
one to a rehabilitation-focused system, the Peti@gnHumanization Program seeks to
humanize prison facilities, as the program’s namggests. This chapter is focused on
providing an intensive look at the components @ pinogram while also assessing the

program’s relevance.

The chapter first begins with an explanation of pleeceptions of the penitentiary
system on behalf of the general Venezuelan publiwell as inmates. Then a description
of the system’s actual conditions both before amdnd the Chavez administration
follows. This chapter in particular demonstratest the vast problems in the prisons have

existed prior to the Chavez administration and rase consequences of the Bolivarian
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Revolution. The chapter closes with an analysisth@ Penitentiary Humanization

Program.

The Penitentiary Crisis and the Bolivarian Governmet’'s Response

Consuelo Cerrada Méndez, Director of the now diebINational Penitentiary
Services, described the current Venezuelan peratgnsystem as being an inherited
system. According to Cerrada Méndez, the Venezuglanitentiary system was a
governmental organism that had been completelyofteg and abandoned, and that had

become equated with that of “a deposit for humangse™*?

But dealing with the Venezuelan penitentiary crisés become an increasingly
important issue for the Chavez administration delRolivarian Revolution. In fact, the
Chavez administration has made structural changethdé country’s prison system,
particularly with its Penitentiary Humanization Bram. However, even with these
structural changes, human rights violations in Yeleéan prisons persist. | argue that the
program has not been able to produce significaptorements because the problematic
found in the penitentiary system is a result ofaagér institutional problem: the

inefficiencies stemming from an (overall) inadeguetiminal justice system.

132 Consuelo Cerrada Méndez, “Intervencion de la Glada Consuelo Cerrada Méndez,
Directora Nacional de los Servicios Penitenciarited Ministerio del Poder Popular para Relaciones
Interiores y Justicia, para Referirse al SistemaitBeciario” Republica Bolivariana de Venezuetacessed
November 18, 2011,
http://www.asambleanacional.gob.ve/index.php?optiom_docman&task=search_result&ltemid=185&la
ng=es.
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It is considered that the Chavez administrationtinduits second term, has
undertaken an active stance in regards to soliagpenitentiary crisis by consolidating
efforts through the development of a governmengganim. This section consists first of a
discussion on how Venezuelans generally view thet@atiary system (what influences
their judgments). Then, a description of the sitratin Venezuelan prisons follows.
Third, the Chavez administration’s Penitentiary Humzation Project is presented.
Finally, an analysis of the Penitentiary HumanmatiProject and its impact on

Venezuelan society is also provided.

Philosophical Foundations and the Present Penitertiy Reality in Venezuela

Roldan Tomasz Suarez Litvin in “El céaracter prolkd¢ico de la situacion
penitenciaria venezolana: hacia una solucion dddo(i1999) sought to find an answer
to the question: “Why is the current situation ien€zuelan prisons perceived as
problematic?**® Suarez Litvin found that there was a disconnetivben the values of
Venezuelan society and the reality in the prisétes.suggested that the solution to the
penitentiary problem in Venezuela was simply thenrécation of societal values and the

penitentiary syster®* According to the author, there was a disjunctueéwben the

133 Roldan Tomasz Suérez Litvin, “El caracter probléood de la situacion penitenciaria
venezolana: hacia una solucion de fonderdnesis6, no. 1 (1999): 86, accessed November 13, 2011.
http://www.revistas.luz.edu.ve/index.php/froneeiviewFile/1968/1905.
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constitutio® and the penal code, the first following the posidern rehabilitation

model while the second taking a classic rationaratter:*°

Although Suarez Litvin's study was published in 23hd it strictly refers to the
era prior to the Chavez presidency, major struttcinanges in the penitentiary system
were not carried out until after 2005, with the ldeation of the Penitentiary
Humanization Program. Therefore, Suarez Litvin'salgsis of the causes of the
penitentiary problem in Venezuela is justifiablg@od foundation for understanding the
general atmosphere in Venezuela prior to 1999 dsasen the 2000s. Suarez Litvin's
analysis will also provide some insight into thenfiation and composition of Chavez’s
Penitentiary Humanization Project. But first, letfscuss the philosophical foundations

of modern definitions of penitentiary systems.

Suarez Litvin’s description of a criminal justicgstem based on rationality
highlights its exceedingly dichotomous characteis limportant to remember that this
system emerged from the influence of Enlightenmeéeals of morality and rationality.
Any elements different from these were considerediatht and, in fact, as the exact

opposite"*” The model revolves around the principles of lipenhd dignity, which are

1%55u4rez Litvin referred to the Fourth Republic Citngbn; the document prior to Chavez's
amended constitution of 1999.
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perceived to be the foundation of human nature, eegponsibility and justice,
mechanisms that emphasize the individual's agemgl) (and the protection of their
humanity™*® Responsibility is always defined in terms of miyabased on either good
or ill will in a classic rational model. Hence, Will is perceived as intolerable for the
good will because it threatens the core of humanreaas mentioned previously, the
concepts liberty and dignity® In this type of system, justice is solely souditbtigh
punishment®® The rehabilitation model emerges from a critiqufetre 18" century
model; because although the classic rational sysduaocated the protection of the
human dignity, it did so only for non-deviants, $koindividuals considered good-
willed.*** The author argues that in such a system, likecdhssic rational model,
individuals are used as a means of teaching otteengspect human dignity, while
evading the education of the actual subjétfThis last aspect also makes the classic

rational model very different from a rehabilitatiorodel.

A rehabilitation system is supposedly based orctbtriscientific facts about

human nature and its main objective is to resaakhdividuals who have deviated from

%8 bid., 93.
%9 bid., 93, 91.
101bid., 94.
1 bid., 96.

1421bid., 94.

63



their particular society’'s moral standards so ttlay can, eventually, function in
society'*® This model emerged in the L@entury and is closely linked to scientific
positivism, a movement which sought to study then&n being based on its biological,
psychic, and social component§. Within a rehabilitation system perspective, it is
believed that since moral standards are not inpa&@ple must be socialized from a very
early age*® Human nature here is defined by the biologicadniesurvive, and hence,
humans, like all other animal species seek to maeinsurvival by organizing into
cooperative groups or societi¥§ However, the process of socialization is not eimotag
safeguard society and it is precisely for this omathat penal (sentencing) systems were
created, to enforce the very moral standards thitegsocieties?’ Punishment, in this
type of system, focuses on creating a conditioregghtive response to the possibility of
engaging in what would be considered a bad beh&{ficks a result, prisons in a
rehabilitation system become therapeutic-like tnsbns managed by specialists ranging

from doctors to anthropologists’ Suarez Litvin mentioned that ironically, in thigsgem
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the individual is also dehumanized through punishiniecause in order to create the
conditioned consciousness mentioned before, pumshmeeds to be performed in a

public mannef?°

In other words, the rehabilitation model focusese@socializing the individual so
that he/she can be reintegrated into socfét@n the contrary, the classic rational model
is based on talion law; a system that is foundddlys@n punishment®? Furthermore,
while the rehabilitation system is constructivee ttlassic rational system is not, yet

nevertheless, both systems dehumanize individa@sepoint or another.

Suarez Litvin provides an analysis of Venezuelanseral judgments over the
current prison crisis and the author argues thasdhudgments do not emerge from
classic rational thought but rather, Venezuelansildvdind such a philosophy quite
appalling, barbaric, and outdat®d According to Suarez Litvin, Venezuelans oppose the
idea of punishment, particularly because they vidwe classic rational type of
punishment as having a hypocritical nature; a syste which inmates are punished in

the name of a supposed moralist universal truthipuplace by those in pow&t
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Furthermore, the Venezuelan penitentiary systenoisriticized through a rehabilitation
lens either>> According to Sudrez Litvin, Venezuelans fear thi system is misused by
authorities because the resocialization procesk maist likely take the shape of the
interests of those in power and hence, the systeniile nature could easily allow for
authorities to use resocialization as a meansamiash inmate§® The author goes as
far as to suggest that the deeper reason why Velamiare unhappy with their prison
system is that they see the reflection of the uakmplationship in Venezuelan society in
the prisons as welf’ The major problem in the Venezuelan penitentiaistesn is the
fact that there is clearly an oppressive power tigeiahip between authorities
representative of a minority and those imprisongadticularly because inmates tend to
come from the lower socio-economic strataln fact, the 1997 Human Rights Watch
report mentioned a feeling of helplessness amomgx@lans who turned to authorities
to fix the rising crime problem of the 1980s an®Q@$®, doubting their criminal justice
system’s capacity and seeing no other violableoogtibut imprisonment. According to

data from 2005, about 61.3 percent of inmates detlbarrios or poverty-stricken
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neighborhoods often times in the outskirts of sitias their place of residencé Also,
for that same yeatr, it was registered that apprateity 30 percent of inmates had primary
education, 50 percent had secondary educationrc@mehad higher education, and the

illiteracy rate among prisoners was eight perc&ht.

In summary, Suarez Litvin (1999) suggests then that major concern for
Venezuelans when analyzing the prison situatiorcagruption. The inequalities in
Venezuelan society and the disconnect betweenehergl public and leaders are issues
that are exacerbated in the nation’s prisons. @pier Birkbeck and Neelie Pérez-
Santiago in “The character of penal control in haAimerica: Sentence remissions in a
Venezuelan prison” (2006) show how this sense qietessness (in the penitentiary

system specifically) has been translated into #ee¥uelan culture and language.

Birkbeck and Pérez-Santiago’s study highlights lthguistic difference between
English-speaking (industrialized) countries and ézarela in which the expressions
‘doing time’ and ‘discharging time’ are used, respeely, to refer to imprisonment!

The authors argue that while imprisonment in Eigéipeaking countries is equated with

139 posada, A. and Diaz-Tremarias, M, “Las carcel@slylacion reclusa en Venezuel®evista
Espafiola de Sanidad Penitenciarial0 (2008): 25, accessed November 18, 2011,
http://scielo.isciii.es/pdf/sanipe/v10n1/04_espkpd.
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America: Sentence remissions in a Venezuelan pfisénminology and Justic&, no. 3 (2006): 289,
accessed November 13, 2011, http://crj.sagepubezpmoxy.lib.usf.edu/content/6/3/289.full.pdf+html.
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time, in Venezuela, imprisonment is “something erblieved rather than traverséd®

In other words, imprisonment is perceived as ‘disging a sentence’ in Venezuela
because it is understood that prisoners must endaegceration and find methods of
dealing with the process of imprisonmé®t. Therefore, while in English-speaking
countries ‘doing time’ refers to completing somathsimilar to that of a (feasible) task
in a predetermined amount of time, the phrase hdisging a sentence’ clearly shows the

deep structural problems that are attributed teoms in Venezuela.

The problem with the penitentiary system is so msitee and perhaps so endemic
to the Venezuelan penitentiary structure that ihggained in the culture and society, and
reflected in the language. Furthermore, imprisortmeesomething to undergo, suffer, and
tolerate as a result of the prison conditions; tadones not become a driving factor in the
prisoner’s demands because of the many inefficesnaf the sentencing system in
Venezuela. Instead prisoners demand for mechartigrsgtter deal with incarceration.
For instance, Birkbeck and Pérez-Santiago found Heween October 2003 and
September 2004, out of 47 protests in Venezuelsoms only nine highlighted the issue

of procedural delays while the rest focused orbeteerment of prison lifé®*
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Interestingly, the Chéavez administration, throutg Renitentiary Humanization
Program, is also trying to change the narrativehwithich individuals refer to the
penitentiary system and its elements. For instamcearticles 184 and 272 of the
Bolivarian Constitution of Venezuela, prisoners avegferred to asternos,or inmates,
and prisons as penitentiary establishméft€errada Méndez in her 2010 speech at the
Federal Legislative Palace mentioned that pendentfunctionaries now talk about
custodial care and the penitentiary service andabatut prisons or rehabilitation. In
addition, the Chavez administration emphasizes tti@fprisoner is also a human being
who happened to make a mistake during his/heirtieet®® The latter change in the way
prisoners are perceived has also influenced theiwaghich they are described, less as
an individual defined by the penitentiary institutj which automatically draws a
connection to criminality (a word with vast negaticonnotations), and instead as an
individual deprived of freedonyna persona privada de libertd@’ Evidently, Chavez
does not promote a classic rational model. InstdwlHumanization Program takes the
form of a rehabilitation model but without the smfs condescending nature. In
Chavez's humanist approach individuals do not rteduk fixed, but rather they need to

realize their own potential.

165 «; Conoces los Articulos 272 y 184 de la CRBV?” @batorio Venezolano de Prisiones,
accessed November 18, 2011, http://www.ovprisiamgfpdf/Diptico_272.pdf.

166 Cerrada Méndez, “Interverti de la Ciudadana Consuelo Cerrada Méndez, Dimedtacional
de los Servicios Penitenciarios del Ministerio Beder Popular para Relaciones Interiores y Juspéeisa
Referirse al Sistema Penitenciario.”
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Prison Conditions in Venezuela
Prior to 1999

In fact, a HRW report from 1997 entitled “Punishimddefore Trial: Prison
Conditions in Venezuela” established that VeneZsi@anitentiary crisis began in the late
1980s and early 1990s as a consequence to thengomet response to Venezuelans’
demands on dealing with the drastic crime wavéisftime?®® As a result of the soaring
crime rates, Venezuelans felt compelled that theegonent take on a more active policy
to control the situation. For this reason, impris@mt became an appealing (and simple)
solution to the crime problef? Furthermore, the report established that by thé- mi
1990s overcrowding, detention of unsentenced iddadis, violence, lack of provision of
services, and a deficient and degenerate infrasneiovere among the most significant

problems in Venezuelan prisons at the time; isthatspersist toda¥/’
During the Bolivarian Revolution:

The focus of this chapter is Chavez’'s second aditnation because it was not

until his second term that we start seeing efftatgrds tackling the penitentiary crisis. It

188 “pynishment Before Trial: Prison Conditions in ¥enela,” Human Rights Watch, accessed
November 19, 2011, http://www.hrw.org/legacy/replr®97/venez/.
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was not until 2005 that the first evaluation of thenitentiary system was made. The
Penitentiary Humanization Program is a result o #valuation and it is the first major

program meant to structurally change the penitgnsgstem.

In 2006 Venezuela’s prison population equaled 1®,G0which 40 percent had
been convicted, 57 percent were undergoing triad, six percent were sentenced for
work release, according to a Venezuelan NGO, O\rté’* By 2009, the national
prison population increased to 32,624 individudle/bom approximately 29 percent had
been convicted, 67 percent was undergoing trial, &upercent were sentenced to work
releasé’?> More recently, according to an Al report from Mar2011, there are over

40,000 prisoners in Venezuél3.

One of the major problems found in Venezuelan pss&s overcrowding. A
March 2011 Al report describes the Venezuelan prisgstem as being fit for 12,500

inmates; it currently has three times the systemafsacity'’* To put this into perspective,

171 «gjtuacién Carcelaria en Venezuela: Informe 200BPservatorio Venezolano de Prisiones,
accessed November 18, 2011, http://www.ovprisiamgfpdf/Informe_2006.pdf.

172 «gjtuacién Carcelaria en Venezuela: Informe 2000Bservatorio Venezolano de Prisiones,
accessed November 18, 2011, http://www.ovprisiamgpdf/INFOVP2009.pdf.

173\lenezuela: Human rights guarantees must be respecsammary of human rights concerns,”
Amnesty International, accessed November 18, 2011,
http://www.amnesty.org/en/library/asset/ AMR53/0@¥12/en/38e76a72-760f-48d9-9eb6-
6b1d40d79107/amr530072011en.pdf.
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in El Rodeol and Il there are 3,500 prisoners in a peniteptfacility made for 7587°
Apart from overcrowding, violence within prisonstiween inmates as well as between
prisoners and the prison authorities is a majares3he report mentions that more than
1,600 inmates have died as a result of violencdewdmother 3,100 were injured from
2006 until 20097° During the first six months of 2010 alone, 221 ates were killed
and 449 were injuretl! Weapons are commonplace in Venezuelan prison2006,
3,821 weapons were confiscated nationally, withkexpisticks and homemade firearms
being the most prevalent, with a total of 2,712 &0@, respectively/® However, the
range of weapons is vast. For instance, in 200832[#2aded weapons, 113 pistols, 107
revolvers, 445 improvised firearms, 43 shotgung, $wbmachine guns, 60 grenades, and

5,432 rounds of ammunition were confiscatéd.

A 2007 report from the OVP found that the followingman rights of prisoners in

Venezuela were violated: the right to human dignifyersonal security; non-

175 Reardon, Juan, “Behind the Venezuelan prison:ritis state of Venezuela’s prisons today,”
Correo del Orinoco, ecessed November 18, 2011, http://www.correodebaorgob.ve/wp-
content/uploads/2011/06/COI169.pdf.

176 “venezuela: Human rights guarantees must be réspre@ summary of human rights
concerns.”
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179 «“Fact Sheet: The Humanisation of Venezuelan PsigdEmbassy of the Bolivarian Republic of
Venezuela to the UK and Ireland, caessed November 13, 2011, http://www.embavenez-
uk.org/pdf/fs_Humanisation_Venezuelan_Prisons.pdf.
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discrimination; freedom of expression, opinion amidrmation; equality before the law,
due process and judicial guarantees; educatiotyreuand sports; work; and health. In
reports produced by the OVP, from the years 20087 2and 2009, common complaints
about the penitentiary system included: Vast infuasural problems in penitentiary
institutions including the lack of sufficient esisbhments as well as the deteriorating
conditions of prisons with problems ranging fromvage leaks and clogged sewers to a

complete absence of potable water and deficientaakplersonnel and supplies.

More specifically, according to the 2007 OVP repthne violation of the human
dignity of Venezuelan prisoners involves the latlsanitary facilities, potable water, and
food security® In addition, inmates in Venezuelan penitentiades not classified or
categorized by the functionaries, putting theirspeal security at high ris®! The right
to non-discrimination of Venezuelan prisoners @atied, particularly for female inmates
and those individuals with HIV. Conjugal visits anade much more difficult for females
and HIV infected prisoners are often times phy$jcahd socially isolated? The report

found that although inmates did enjoy the oppotjutd access information, it was

180 «sjtuacién de los Derechos Humanos y Procesalelsi®ersonas Privadas de Libertad en
Venezuela,” Observatorio Venezolano de Prisioned,3, 1 accessed November 18, 2011,
http://www.ovprisiones.org/pdf/informe_2007.pdf.
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obtained through their families and not the st&teAlthough educational, cultural and
sports initiatives have been promoted by the gawent through the Bolivarian missions
and other state agencies, they happen to take pla@ irregular basis? The study
found that inmates who work receive little to nontseration; hence, their right to
decent work is also being violaté®. The right to health has been violated on the basis
that medical check-ups prior to entering the présare rarely performed and that there is

a scarcity of medical personnel in penitentiargleishments$®®

Common complaints indirectly related to the penitgy system and
characteristic of the penal institutions included persistence of illegal detentions and
procedural delays. According to an OVP report fr@®09, some individuals have
awaited trial results for more than two ye#fsAnother constant concern is the lack of
professionalism practiced by the Public Ministrywaad| as the judges, in part because of
a deficiency in trained technicians in the areaictvthas also allowed for the police to

take on leading roles in the decision-making pret®&s
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According to the OVP 2009 report, between the y&480-2008, the budget
established for the penitentiary system was egeintadb no more than 0.82 percent of the
national budget. The OVP argued in its report #han though the administration has
promulgated reforms, the investments to carryow firojects have been highly
insufficient, making it easy to question the gowveemt’s disposition to actually change
the decadent prison systéffi.To put into perspective the inadequate supplyuafi$ in
the penitentiary system while in the United Staté8D 34 are spent per inmate in

Venezuela each inmate receives an average of USD 2.

The same OVP report outlines the policies and plainshe Ministry of the
Interior and Justice from 1999 through 2010. Irdengly, there has been a policy/plan
established for each year except for the years 20@32005, all of which focused on
tackling the aforementioned issué€SHowever, prior to 2006, none of the policies/plans
were established based on a diagnostic of the gty system. Chavez’s Penitentiary
Humanization Program opened up a new chapter inmdne with which penitentiary

issues are handled.

189 «5jtyacion Carcelaria en Venezuela: Informe 2009.”
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The Chavez Administration’s Penitentiary Humanization Program

Although Chavez’s Penitentiary Humanization Prograas not established until
2006, his government did implement some reformaria his second term. According to
the OVP, Chavez’'s 1999 amended Constitution ofBtbkévarian Republic of Venezuela
was the first constitution to directly acknowledbe penitentiary systehi? Articles 184
and 272 of the new constitution mention areas &rme For instance, Article 184
describes the importance and expected participatidhe free community in the prisons
in cultural, educational, and work-related actesti especially since the government
expected to create new mechanisms that would altates and municipalities to

decentralize their control over the penitentiargtegn’®®

Complementing Article 184, Article 272 of the Bdivan Constitution of
Venezuela, mentions the state guarantee that Habitgation of inmates as well as the
respect of their human rights would become a pyi@id that this would be achieved by
introducing spaces for work, education, sports, amgreation in penitentiary
establishments as well as by ensuring that thesgtutions would function under
gualified professionals. In addition, the admirastn of the penitentiary establishments

would be decentralized from the federal governnagak could even undergo some forms

192 «; Conoces los Articulos 272 y 184 de la CRBV?” @batorio Venezolano de Prisiones,
accessed November 18, 2011, http://www.ovprisiamgfpdf/Diptico_272.pdf.
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of privatization. As a means to facilitate the sa&rtion of former inmates into society and
reduce recidivism, the government would create-pesitentiary institutions. Finally, the
reformed constitution also established that impnisent would be considered as the last

alternative when dealing with criminal casés.

In 2005, the Chavez government carried out a stfdyhe problems in the
Venezuelan prisons and, as a result, the Penitgriiamanization Program was created
in 2006'% The study looked at approximately 90 percent of pénitentiary
establishments in the nation, a revision, accordngerrada Méndez, that had never
been done prior to the Chavez administratiSmiccording to a fact sheet produced by
the Venezuelan Embassy to the United Kingdom aeldrd, the program’s focus is to
promote ‘ethical, moral and social values’ whilsafostering ‘social integratiod? The
Humanization Program involves all of Venezuela'ssgms and is designed to reduce
violence, improve health conditions, and encouthgesocial reintegration of inmates.
The plan’s main objectives as outlined by Cerradm&&z include the creation of a new

institutional structure that is efficient, a fitrinfrastructure that meets the needs of the
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prisoners, and a system of comprehensive atteritiah will allow for the personal

development of the prisoners.

During a press conference on March 16, 2010, Carkdéndez highlighted that
among the most progressive changes of the pemitgnsystem under the Chavez
administration is the promotion, enforcement, aratgetion of human rights. One of the
explicit expressions of the human rights agendathi@ Penitentiary Humanization
Program can best be seen in the appointment of muights delegates in some police
stations and in all prisons nationwit8.In addition, Human Rights Defense Councils
have been created within prisons. These councilk w® organize and represent the
inmates of different prison blocks and functionmaschanisms that allow for a direct

dialogue between inmates and the authorities optisens?*

Another institutional change led by the Penitegtidumanization Project is that
of creating a new institutional structure which Iwdcus on strengthening institutional
ethics®® In part, this requires the creation of a new oizgtional culture. For instance,

the Humanization Project seeks to provide direteinéibn to inmates from what Cerrada
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Méndez describes will be a strictly hardworking datbwledgeable personnel that is
truly committed to the betterment of the prisonass individuals and their living
conditions while in custod¥’® Great emphasis is placed on the professionalizatiche
penitentiary service and the project seeks to biimgcriminologists, sociologists,

psychologists, social workers, and lawyers intosystent>*

As a means to improve the system’s efficiency, dri€ommissions have been
created to take on case reviews and reduce pradedelays and an itinerant judges
program has also been introduced as a means toeeafactive judicial supervision
during the trial phases of cases against indiviludlo are detained while facing trfaf.
The decentralization of the penitentiary systemmfrihe control of the Ministry of the
Interior and Justice is an important component e Humanization Project, hence,
mechanisms like the National Correctional Servisgdress have been created (although
this institution was recently dissolved in Augué®011 and has been replaced by a new
ministry on penitentiary service$¥ Another institutional change involves the creatifn

a well-integrated Superior Penitentiary Congresssisting of the Supreme Tribunal of
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Justice, the Public Ministry, the Ombudsman’s Q@ifiand the different ministries
including Education, Culture, Sports, Social Protet Interior Relations and Justice,
and the Bolivarian National Guard as an effort tingdifferent perspectives on
penitentiary issues and, therefore, provide a cehgmsive response; another crucial

factor in the Penitentiary Humanization Program.

According to Cerrada Méndez, in regards to infragtire, the Penitentiary
Humanization Program will focus on the consolidatad the penitentiary establishments
as well as the construction of new facilitf$.For instance, the program has created
Penitentiary Communities, which provide the infrasture that will allow for the
comprehensive attention that seeks to be establislagionwide’®® The creation of
Penitentiary Communities exemplifies a philosophd@ange in regards to penitentiary
establishments in which now the importance of fgraitd integration is uphefd The

first of these communities built was Comunidad Penitenciaria de Cono the state of
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Falcon in 2008 As of 2008, another five penitentiary communitiere in progress of

being constructed as well, while 106 renovatiort®onavide were taking placg?

Another aspect of the Humanization Program thatkse® both increase
efficiency and security involves a technologicagrgule. The installation of thfgistema
Informatico de Gestion Penitenciaria(Informational System for Penitentiary
Management, SIGEP), allows the registration of it@®anto the system which in turn
facilitates accessing records and following up lo@ inmates’ progress® The Sistema
Electrénico de Control de AccegBlectronic System for Access Control, SECA) has a
been recently introduced in the penitentiaries aseans to make the prisons safer in a
noninvasive manner and with the aim of respecting tundamental rights of all
individuals?* The SECA consists of metal detectors, metal detebars, and a

computer/scanner system as well as lockers to pudyathose objects that are

21 hid.
212 |pid.

213 Cerrada Méndez, “Intervertri de la Ciudadana Consuelo Cerrada Méndez, Dimebtacional
de los Servicios Penitenciarios del Ministerio Beder Popular para Relaciones Interiores y Juspéeisa
Referirse al Sistema Penitenciario.”

24 bid.

81



confiscated™® According to Cerrada Méndez, as of March 2010h bdthese systems of

control have been put in place in 14 centers oBtheotal nationally'®

The Humanization Program seeks to provide prisoveth comprehensive
attention by ensuring that they have access tatasse in the areas of health, nutrition,
education, recreation, as well as in job training akill acquisitiorf*’ In June 2010, the
Venezuelan Ministry for the Interior and Justicgngd an accord with the National
Experimental Polytechnic University of the Armed rées (UNEFA) to provide
vocational training to the nation’s prisoners whalso training prison personnel in human
rights®*® In addition, the provision of individualized attEm to the prisoner is another
fundamental component of the Humanization Projedtiawould allow the classification
and determination of the inmate’s particular polafycomprehensive attention during
their time in custod$’® The project also seeks to establish custodial loarhis year, an

initiative that would designate a professionalaket care of a particular inmat@.
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Furthermore, Venezuela, according to Cerrada Ménddhe only country in the
world to have created a Penitentiary Symphony Gitthenetwork?! Established in
2007 as an initiative to help reduce violence mphisons and assist in preparing inmates
to reinter their societies after the completion tbkir sentences, the Penitentiary
Symphony Orchestra network, as of August 2011 bleas introduced in a total of seven
prisons and there are plans of expanding it inteelmore prisons by the end of this
year??? In order to join the orchestra, prisoners must atestrate a record of good
behavior. Students are expected to attend lessghsteurs a day for five days a week
and music instructors insist on hygiene and a appearanc& The orchestra network
is funded by the Inter-American Development Bankl a& carried out by the State
Foundation for the National System of Youth andl@kn’s Orchestras of Venezuela, the
system which the Penitentiary Symphony Orchesttm$ed ori?* According to Cerrada
Méndez, this orchestra has already had 3 concekteriezuela as of 20£6” In addition

to the innovative Penitentiary Symphony Orchegtra, Humanization Program has also

221 |bid.

222 3arah Grainger, “Venezuela prison orchestra dioge to inmates,” BBC News Latin America
and Caribbean, accessed November 19, 2011, httyw/vbc.co.uk/news/world-latin-america-14050825.

223 | pid.
224«cact Sheet: The Humanisation of Venezuelan Psigon

225 Cerrada Méndez, “Intervertri de la Ciudadana Consuelo Cerrada Méndez, Dimebtacional
de los Servicios Penitenciarios del Ministerio Beder Popular para Relaciones Interiores y Juspéeisa
Referirse al Sistema Penitenciario.”
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implemented annual championships in different spetich as basketball, softball, and

soccer?®

More recently, on June 14, 2011, Chéavez, throughedenumber 8,266, created
the Ministry for Penitentiary Servicé%. The decree established that the responsibilities
of the Correctional Services National Address Wil transferred to the Ministry for
Penitentiary Services (Article 6) and, as a reshé#,former institution will be eliminated
(Article 10). According to this decree, the respbiisies of this new ministry include:
The design and evaluation of policies, strateguens, and programs that exercise the
fundamental rights of inmates and that focus oir $exurity and helping them increase
their possibilities of reinserting society by deyghg their potential and capabilities; the
regulation of the organizational structure and fiomeng of the penitentiary system so
that it strictly follows what is established in tbenstitution; the guarantee of an efficient
penitentiary system serviced by professionals éndilibject; to promote the construction,
adaptation, and maintenance of penitentiary estailents; to design policies that
guarantee comprehensive attention in the areaduafagion, health, culture, sports, work,

and nutrition; to pursue the participation of faes| and communal congres3és.

226«Cact Sheet: The Humanisation of Venezuelan Psigon

227 Chavez Frias, Hugo, “Decreto N 8.268tibunal Supremo de Justiciaccessed November 13,
2011, http://www.tsj.gov.ve/gaceta/Julio/26720867/2011-3191.pdf#page=28.
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Clearly, Chavez has taken a humanist approach dketaghe prison crisis in
Venezuela. In order to understand why the Chaveairastration has chosen such an
approach to try to solve the penitentiary crisissiimportant to consider the cultural
perspective with which the issue is viewed. Thdofeing section will explain the
philosophical foundations with which modern penii@y systems emerged,
Venezuelans’ perceptions of the penitentiary rngatitheir country, as well as an analysis

of where Ché&vez’s Humanization Program falls.

Why the Penitentiary Humanization Program is a Fird Step, but Not the Solution

Although the Chavez government has made the reimovatemodeling, and
construction of new penitentiary establishmentsiaripy, with the drastic increase of
prisoners in Venezuela, this solution is simply going to solve the root of the problem.
From 2006 to March of 2011, Venezuela’s prison pajoen doubled, reaching 40,000 for
a system that is meant to hold about 12,000 inm&egrcrowding has become the
principal issue in Venezuela’s penitentiary systenich has led to an increase in
violence within prisons and caused further damagéhé old already, desintegrating,
penitentiary establishments. As a result of rampa&iéence within prisons, human rights
like the right to dignity and personal security a@ntinuously violated. The lack of
decent penitentiary infrastructure also endandegossibility of inmates fully realizing

their human right to dignity, personal securityleation, culture, and sports, and health.

If these are still usual problems five years aftbe introduction of the
Penitentiary Humanization Program, one can onlydeorhow long it will take to begin

to see a more positive picture of Venezuelan psgsorhere is no doubt that the
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Humanization Program itself is revolutionary andtths potential to change the lives of
Venezuela’s imprisoned population is quite vastweleer, there seems to be a disconnect
between theory and practice. For instance, the @atimhates of the budget attributed to
the penitentiary system (0.82 percent of the natibndget from the years 2000 to 2008)
clearly show that it is highly underfunded. Althdugnore recent data on the penitentiary
system budget is not provided, the Humanizatiomgfm had already been promulgated
for two years within the time of this study. Withch idealistic goals as those set forth by
the Penitentiary Humanization Project, one woulthkhthat expenditures would be
greater than an equivalent of USD 2 per inmatetd@iisl care as an initiative and the
professionalization of the penitentiary servicenalare highly expensive projects. To add
to these goals, the investment in penitentiaryastiucture is also profoundly costly. It is
crucial then that the Chavez government make isangathe prison system’s budget a

priority.

It may be too soon to fully evaluate Chavez’s Reriary Humanization Program
and perhaps the real problem lies in Venezuelagefacriminal justice system. The
reform undertaken within prison walls can only dormuch, true change can only be

achieved within the actual institutions that makeforce, and practice the law.

In sum, the Penitentiary Humanization Program & ehrliest and perhaps most
ambitious project aimed at tackling the penitegtiagrisis during the Chavez
administration. This program seeks to completelit fire system from that of a punitive
one to a rehabilitation-focused system, and in,tpredominantly aims at humanizing

prison facilities. Although the program has thegodial of changing the living conditions
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of individuals deprived of their liberty in a sidicantly positive way, and although the
system also emphasizes reforms outside prison veallemitment to the program is still
guestionable. Furthermore, the penitentiary ciisisenezuela requires more than just a

reform in the penitentiary system, but also in¢hminal justice system at large.
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Chapter 5: Elaboration of the Statement of the Prokem

Statement of the Problem

This thesis argues that even though preventiventete is allowed for a
maximum of two years under the Venezuelan OrgamideCof Criminal Procedure, the
system works in such a way that deprives many \eglans of their liberty, keeps those
under preventive detention past the allotted letyale, and does so in appalling
conditions violating human dignity. The (mis)usepoéventive detention exacerbates the
overcrowding in prisons. This, in turn, furtheransifies the precarious conditions of
prison facilities in Venezuela which inherently gaévely) affect the already abysmal

living conditions for individuals deprived of thdiberty.

Moreover, these circumstances arise out of a langeinal justice system failure.
As the research process progressed, it becamenévigd in addition to there not being
much available information on the topic of preveatdetention in Venezuela, whatever
little information that was available came from sms with a distinct political tendency.
This clear political tendency has translated intchighly politicized discussion on
preventive detention and the criminal justice gysfailure in Venezuela. The lack of
clear-cut available data on behalf of the Venezustate does not contribute in a positive
manner to the discussion either. However, contraigommon belief, this thesis seeks to

prove that the (mis)use of preventive detentionmigstly accidental, that it is not

88



systematic in the sense that it is not targetingadicular group of people due to their
political affiliation and/or beliefs. Neverthelesthere are certainly cases where it is
undeniable that politics played a role, yet thesges are not the rule. Instead, | argue that
it is the political discourse on both sides whi@s lallowed the depiction of the (mis)use
of preventive detention to be based on politicabllly politicized) terms. In the midst of
this highly politicized debate, | want to highligiithat is (and should be) of utmost

importance, the human rights violations experiertmedetained Venezuelans in general.

Justification

It is argued that the current criminal justice systin Venezuela has its origins as
a consequence of the rising crime and violence blegan in the 1980s, which led to
widespread feelings of discontent with the stat iss\penal mechanisms. In fact, due to
this significant change in Venezuelan society, isggrment began to be perceived as a
logical solution to crime and violence. Neverthsleshe perceived (and existing)
inefficiencies of the system at the time pushedstiage to take on UN recommendations
and shift the legal system from that of an inqivsitto an adversarial system. It was
hoped that the reformed penal code of 1998 woulllenpastice fast and prisons solely

for convicted individuals, placing freedom as apty.

Accordingly, Chavez, after taking power in 1999pKothe responsibility to
uphold these new changes that were meant to espatemational human rights
guidelines. Authors like Alguindigue and Pérez Berd (2008) as well as Ungar (2003)
suggest that the penal reform of 1998 did not pgepathe required shift of the legal

system from that of an inquisitive to that of avadarial system, which was at the core
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of the reform. In practice, this has translated itite interpretation of the new reformed
adversarial penal code along inquisitive lines, mreg that there is still a disregard for
freedom in exchange for achieving penal efficien€onsequently, the Chavez
administration has failed to uphold internationaiman rights guidelines regarding

preventive detention.

The most prominent argument explaining this failisrénat of a new legal
culture under Chéavez. According to Pérez Perdond@9p, there is currently a
political character to law, suggesting that thegiad system is expected to serve
the interests of the Bolivarian Revolution, wheratly there should not 158°
Moreover, as Ungar (2003) argues, administrativefprmed laws and policies
need a higher level of institutional accountabibtyd cooperation, factors which
seem to not be currently available in most of Latmerica, with Venezuela being
no exception. In other words, Pérez Perdomo (2@0@) Ungar (2003) suggest
that there is a lessening of judicial independemu@ as a result, a weakening of

the rule of law.

Julia Buxton’s (2005) analysis of the politicalsisi in Venezuela under Chavez
helps place the legal culture argument into a ipokhistorical context. Buxton finds that

Chavez's Bolivarian Revolution has demarcated arcteparation from the past, but,

22 Rogelio Pérez PerdomBerecho y Cultura Juridica en Venezuela en Tieng®m®&evolucién
(1999-2009, (2009)465.
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nevertheless, has made the same mistake of extlusighis case those outside of the
bounds of the officialist barfd® Although Buxton’s focus is the current politicaisis in
Venezuela, this stark separation in politics map dlelp explain the supposed waning of

judicial independence and the rule of law in Vergdau

Nevertheless, it should be noted that there isxistieg scholarly work on pre-
trial preventive detention specific to Venezuelas¥lof the scholarly work on the topic
was very general and did not provide a detailedyaisaof the issue, particularly since
the majority of the work on the criminal justicesgym and its components has been
focused on the penitentiary crisis at large, witbvpntive detention being just a small
component of the chaos in the prisons and othealpgstitutions. Although it is
consistently highlighted throughout this literatureat there are less visible structural
problems within the instruments and institutionscominal justice which feed into the
penitentiary crisis in Venezuela, these less \esgituctural problems have also not been
the focus of study. In summary, very little has rbegitten on the issue of preventive
detention in Venezuela. Moreover, the scholarly leasgs has been very general, in turn,

providing a very general understanding of the @emniary crisis and its causes.

Therehas beera proliferation of discourse on the issue of pnéive detention in

Venezuela due to the work of national local comrtyunrganizations as well as that of

230 jylia Buxton, “Venezuela's contemporary politicasis in historical context,Bulletin of Latin
American Researc®4, no. 3 (2005): 245.
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IGOs and NGOs and the means of mass communicafitws public discussion of pre-
trial preventive detention is equally as politidzas any other conversation involving the
Chévez administration; fact which is quite problémalue to the limited amount of
information on the topic. In addition, informati@m preventive detention is not readily
available on behalf of the state, putting the goreent at a disadvantage, as well as at
fault, in the direction the nature of these disouss have taken. In fact, Alguindigue and
Pérez Perdomo (2008) argue that there is a gaperliterature, especially since the
government never followed-up on the legislative atrdctural changes made throughout
the Chavez administration. Therefore, these authgyee it is a very difficult task to
determine whether reforms during the Chavez adtnatisn have improved the penal

situation in Venezuela, particularly in the cas@rventive detentioft

This thesis presents the structural problems founthe Venezuelan criminal
justice system, namely both the lack of sufficiethff and professionalism in the
workforce. Specifically, the thesis focuses on #ifects of preventive detention on
overcrowding; and the effect of overcrowding on tieman rights of those that are
detained. Furthermore, when following both Veneanehnd United States news and
media outlets, it becomes quite apparent that mbgte work on preventive detention
has an undermining, if not explicit, political agen This has led to a disconnect between

more notorious cases of preventive detention aedréist, which | believe to be just

%1 carmen Alguindigue and Rogelio Pérez Perdotrm, prision preventiva en tiempos de
revolucién (Venezuela 1998-2008)008): 445.
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another, of the many, political strategies to defahuman rights under the Chavez

administration.

In sum, the contribution of this thesis is thashines a light on the politicization
of the topic and provides a counter-hegemonic dis® on the issue, proving that the
present hegemonic discourse on preventive detentionenezuela consists of a
generalization of highly politicized cases. All dhiakes away from the issue at hand,
which is that of the grave violations of human tgylf those preventively detained in

Venezuela, regardless of their status as polifidabners or not.

Why Challenge the Hegemonic Discourse on Preventiigetention in Venezuela?

This section seeks to highlight the politicizatiohthe discourse on preventive
detention in Venezuela. The Venezuelan state hassdent years, been featured in the
media for its supposed systematic attacks on hunggnts, particularly the rights of
activists, reporters, and any others depicted esath to the Bolivarian government’s
interests. Surprisingly, local legal experts, goreed by Simon Romero ihhe New York
Times article “Criticism of Chavez Stifled by Arrestsh iApril of 2010, claim that
“political prisoners” are relatively few, amounting no more than 30 Venezuelans total

in 2010, including Afiuni hersef®? This relatively small number of individuals

%32 Simon Romero, “Criticism of Chavez Stifled by Asts” The New York Timedpril 3, 2010,
http://www.nytimes.com/2010/04/04/world/americasi@dez.html?_r=0.
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considered political prisoners, in fact shows thaventive arrests and detentions may

not be as systematic as the overall media suggests.

| am not suggesting that political prisoners areexessary evil nor am |
condoning the existence of political prisoners, bather, | want to emphasize that
although Chavez has been consistently portraygtieérmedia as a dictator, strongman,
despot, autocrat, caudillo, among many other norgisrring to authoritarian and
militaristic leadership, this number of politicatigpners is most definitely small. As a
result, this sole piece of evidence creates aamgd for the argument that claims Chavez
to have been an authoritarian ruler. In additibms important to keep in mind that there
is a significant difference between an authoritarialer and a government with

authoritarian tendencies.

Consequently, there is a dominant discourse thatiraees to promote the
political polarization of Venezuelan society, deig those detained as enemies of the
Bolivarian Revolution currently taking shape in ¥gnela. The politicization of the issue
of preventive detention seems to be just anothiategfy aimed at tarnishing not just the
human rights record of the Chavez administratian,also delegitimizing the Bolivarian
administration in general. This hegemonic discostgeersedes and disregards any of the
accomplishments, even in human rights, that thavBoan government has achieved.
Therefore, although vast human rights violationgehandoubtedly taken place during
this administration, | want to bring to the forathhe issue of preventive detention has
not escaped politicization. In turn, this issue basn viewed through a particular lens,

blurring reality and generalizing exceptionallyitiolzed cases of preventive detention.
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The private Venezuelan local media as well as Wedtberal outlets must be
specially recognized for its accomplishments inhhghting particularly important
political cases of the (mis)use of preventive diden further politicizing them and
transforming them into larger generalizations of tleality of preventive detention in
Venezuela. This, in turn, shifts the emphasis ef discussion to politics rather than on
the vast human rights violations experienced byidees regardless of their status and

background (and media attention received).

The purpose of this thesis is not to overlook tndts and failures of the Chavez
administration, but instead to propose a shifthe politicized discussion. Rather than
following the hegemonic discussion which depict&@z and his Bolivarian Revolution
as a prominent (negative) break in Venezuelanipaliand democratic history, | propose
a new lens. This new lens, which is equally critip@rceives the Bolivarian Revolution
to be anattemptedbreak from the past. It is an attempted break ftbenpast because
although the law has changed significantly in Verta since 1999, the practice of the
law has not. In turn, the disconnect between lad r@ality have led to a continuation,

perhaps in a more explicit form, of the politicstioé past.

Nevertheless the politicization of the issue ofverdive detention in Venezuela
should not shift the main focus of this thesis whig that, individuals deprived of their
liberty in Venezuela, specifically those under mmetwe detention, whether political

prisoners or not, experience a vast number of tt@ria to their human rights.

The case of Judge Afiuni exemplifies both, the pxiomal cases as well as the

problems experienced by detainees whose arreshetdsighly politicized/personalized.
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The goal of this section is to show how Afiuni'sseaalthough exceptional in some ways,
is also not deviant from most of the other casepref/entive detention. Afiuni’s case
shows an undoubtedly powerful influence of the @es# in judicial decisions and the
vast human rights violations detained persons éxpee regardless of the protections set

forth in the Bolivarian constitution, in additioa & politicized discourse.
The Afiuni Case

Afiuni was the 31st Control Judge for the Metrofali Area of Caracds® On
December 10, 2009, Afiuni carried out a prelimindrgaring for Eligio Cedefio,
individual detained for accusations of subvertingrency controls and whom had
already been deprived of his liberty for more thewn years, the maximum term of
preventive detention as provided in the Venezu€ade of Criminal Procedure, Article
230%** Since September 1, 2009 Cedefio’s detention haul deelared arbitrary by the
UN Working Group on Arbitrary Detention, which dit&iolations to a fair trial on behalf
of the Venezuelan state. Afiuni decided to follow Wecommendations to replace the
current custodial measure against Cedefio (sinftaditsurpassed the two year maximum
permitted by the Venezuelan Code of Criminal Pracedwith a non-custodial path to

trial which also prohibited Cedefio from leaving ttmaintry, and demanded the retention

233 Comisiéon Interamericana de Derechos Humari®smocracia y Derechos Humanos En
Venezuela2009, 93.

234 Romero, “Criticism of Chavez Stifled by Arrestddemocracia y Derechos Humanos En
Venezuela93.
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of his passport and that he present himself befweourt every 15 days® However, it
is important to note that Cedefio quickly fled tloairctry after his release, an important

detail often left out by the opposition meda.

It is reported that hours after former Judge Afmirdecision on Cedefo, the
Venezuelan intelligence agency (then DISIP, now BEBaided the headquarters of the

31% control court, taking Afiuni as well as two shésiinto custody>’

On December 11, 2009 Chavez's response to Afidlasision was broadcasted
nationwide on both television and radio, where &léed Afiuni a “bandit” and personally
requested the maximum penalty of 30 years imprigorinto the Attorney General and
the Supreme Court of Justice, a measure in ordereserve the dignity of the country.
Chéavez even exclaimed tHa:

... A new law needs to be established because a jtiddefrees a bandit is

much more severe than the bandit himself. It igitely severe for a Republic,
for a country, that a murderer be released by ggudr pay. This is more severe

2> Democracia y Derechos Humanos En Venez83a

23 Viirginia L6pez and Tom Phillips, “Noam Chomsky @its with Hugo Chavez to free judge in
open letter,"The GuardianDecember 21, 2011, http://www.guardian.co.uk/w@@d/1/dec/21/chomsky-
chavez-free-judge-letter.
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than a murder, as a result, she and others whhv@leame must be sentenced
with the highest punishment...

The president also mentioned that Afiuni's actioouwd have put her before a firing

squad in earlier times, due to his belief thattstwe accepted a bribe from Cedéff.

On December 12, 2009, information from the Prosgc@eneral stated that
Judge Afiuni was imputed on that same day by thigli€Ministry for alleged crimes,
including: Corruption, abuse of authority, and famg evasion and association to commit

a crime®*

Like the man Afiuni ordered for release, she has &ken detained for more than
the two year maximum allotted in the Venezuelamital code**? Afiuni was initially
placed in a women’s prison near Caracas, the Natimstitute of Feminine Orientation
(INOF). It is unclear if Afiuni was put in a spanear or actually in a cell with more than
20 inmates whom she had sentenced on charges likdemand drug smuggling.

Nevertheless, the proximity to inmates she hadltite either case put her personal

249 Romero, “Criticism of Chavez Stifled by Arrests.”
21 Democracia y Derechos Humanos En Venez83a

242 w/enezuela: HRF Calls on Venezuelan AuthoritiesRelease Judge Maria Lourdes Afiuni,
Publishes Legal Report on Her CaseMuman Rights Foundatign January 17, 2012,
http://humanrightsfoundation.org/Venezuela-HRFs:&dr-Afiuni-release-publishes-legal-report-17-01-
2013.php; Maria Eugenia Diaz and Willian Neumargri®zuelan Judge Who Angered Chavez Says She
Was Raped While in Prison,” The New York Times November 26, 2012,
http://www.nytimes.com/2012/11/27/world/americaiédid-under-hugo-chavez-judge-alleges-prison-
rape.html?_r=0.
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integrity in constant risk*® According to a July 2011 report from the Andresi®e
Catholic University (UCAB) Center for Human Rightsrensic studies of Afiuni noted a
series of scars that had not been reported in itbe rhedical evaluation realized on
December 10, 2009, when she was first placed ire stastody** Therefore, reports
suggest that Afiuni experienced plenty of physigalence during her detention at INOF,
including more recent, yet not confirmed, allegasidhat she was also raped while in

prison and consequently had an aborfiGn.

In addition to the physical violence Afiuni expereed at INOF, she was also
deprived some of the most basic rights, includimg fiack of exposure to sun light for
approximately 10 months. It is reported that the fienes she was allowed outside of her
cell occurred only at night time and still withinison hallways and facilitie¥® The one
time Afiuni was exposed to the sun, she was forwedit under the sunlight for 20

minutes straight, which resulted in Afiuni feelimauseous and weak to the point of

243 Romero, “Criticism of Chavez Stifled by Arrest&entro de Derechos Humanos de la UCAB,
Trato Cruel e Inhumano Contra Maria Lourdes Afiup011, http://www.ucab.edu.ve/tl_files/CDH/Maria
Lourdes Afiuni/TRATO CRUEL E INHUMANO.pdf; Lépez anPhillips, “Noam Chomsky pleads with
Hugo Chavez to free judge in open letter.”

244 Trato Cruel e Inhumano Contra Marfa Lourdes Afiuni
http://www.ucab.edu.ve/tl_files/CDH/Maria Lourdefiuni/TRATO CRUEL E INHUMANO.pdf.

24 “vienezuela Must Release Judge Who Suffered Seiadénce in Jail — UN Experts,UN
News Centre February 12, 2013,
http://www.un.org/apps/news/story.asp?News|D=441@0&enezuela&Crl1=#.UYa2V8qSIkQ.

246 Trato Cruel e Inhumano Contra Maria Lourdes Afiuni
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fainting (the sudden exposure to sun was a drabtinge for a human being who had
been kept encaged). The UCAB report claims that tdugfiuni’s reaction to her first
encounter with the outdoors and sunlight in monfitesn that day onwards she was no

longer permitted outside of her c&ll.

Apart from the inevitable health concerns Afiungaced from living in such
conditions at INOF, her health began to take a torthe worse when a lump was found
beneath one of her underarms in March of 2010. Byeber 2010, Afiuni’'s condition
worsened, presenting hemorrhages which were a praxfuwterine problems. Afiuni’'s
defense consistently asked for permission to seedlical assistance for the defendant,
attempts which according to the UCAB were left warde In December 10, 2010, the
president of the Inter-American Court on Human Fsgleven ordered provisional
measures necessary for Afiuni to be assisted byodoof her choicé?® The resolution
also required that the State adopt measures thaldvaediow Afiuni to remain in a place
adequate to her circumstances, paying close aiteidi her former position as a penal

judge?*®

247 bid., 1-2.

248 Trato Cruel e Inhumano Contra Maria Lourdes Afiuni
http://www.ucab.edu.ve/tl_files/CDH/Maria Lourdediuni/TRATO CRUEL E INHUMANO.pdf; Corte
Interamericana de Derechos Humann&rme Anual De La Corte Interamericana De Derechtumanos
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On January 27, 2011, at the Oncological Hospit&@ afacas, Afiuni was told that
she required a total hysterectomy, which was peréor on February 3, 2011 by the
doctor of her choice. Due to Afiuni’s conditiongtbourt agreed on February 2, 2011 that
she would undergo house arrest after she was eelelasm the hospital. Afiuni was
released on February 8, 2011 and has been in tausst ever sinc€® The UCAB
report highlights that contrary to common beliegfuke arrest has not actually improved
Afiuni’s living conditions, for she is still unableo engage in outdoor activities, also
further inhibiting access to sunlight, a basic tigh As a result, on June 22, 2011
Afiuni's lawyers presented to the judge, that ic@dance with rules 11 and 21.1 of the
Standard Minimum Rules for the Treatment of Prisenéfiuni was allowed and
consequently would use the common areas of thalibgilwhere she is under house
arrest for the purpose of being exposed to natigtal and take part in open air exercise.
However, on June 30, 2011 the judge responded ttieatcourt denied the request

providing no justificatiorf>2

The UCAB report stated that although Afiuni wasrgeal access to the hospital
for her surgery, the follow-up exams needed afteurAs surgery to ensure a complete

recovery, had not been completed. In fact, Afiudefense denounced that this was due

250 Trato Cruel e Inhumano Contra Maria Lourdes Afiuni

http://www.ucab.edu.ve/tl_files/CDH/Maria Lourdefiuni/TRATO CRUEL E INHUMANO.pdf.
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to blackmailing and attempted extorting on behélthe judge responsible for Afiuni’'s
case, who threatened to send Afiuni back to INOShé did not accept to go to court,
matter which Afiuni has consistently refused to lbecause of the lack of judicial
guarantees provided to her. The judge also prontissdifiuni would be allowed to visit
the doctor of her choice if she followed throughthwthe judge’s petition. Afiuni’s
defense argues that it is for this reason that pml 28, 2011 the judge unilaterally and
with no consultation changed the date of Afiunilansportation for a medical

appointment, inherently forcing her to misé’i.

The report mentions countless instances where Adiunedical appointments
were completely disregarded and the consequendéssain Afiuni’'s health. In mid-July
of 2011, Afiuni’'s defense presented a written refuessking for measures that would
allow more flexibility for the realization of Afiuis pending medical exams. But on July
25, 2011 the judge denied the request, claiming tha defense had not presented
documents that supported the request. The UCABrtrépghlights a contradiction in the
judge’s decision, mainly due to the fact that tleéedse does not have access to Afiuni’'s
health reports in the first plaé&’ This is so because it has been established byigldi
order that Afiuni’s clinical/medical history remasafeguarded in the hospital without

any legal justification. Furthermore, a copy of thedical history is not available on the

3 bid., 3.

#*bid., 6.
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judicial record. The UN Commission on Human Righes classified the denial of

medical history records as a form of cruel and inkn treatment:°

More recently, on June 7, 2013, the national pnasets office requested to
release Afiuni due to her necessary medical tre@isné©n June 14, Afiuni was granted
conditional release by the ® Tourt Judge, Marilda Rios. The terms of the coorait
release granted to Afiuni require her to reporatahorities every 15 days, she is not

allowed to leave the country, and is still protebiifrom engaging with the mediZ.

Although the conditional release granted to Afiwmdoubtedly enhances her
human rights, her prior experiences were constaeats to her most basic rights. The
human rights violations experienced by Afiuni afoge predominantly related to
principles concerning the physical, psychologiead moral integrity of the individual
and range from abuses discussed in instrumentsTike Standard Minimum Rules for
the Treatment of Prisoners; the ICCPR; and the Baddyrinciples for the Protection of
All Persons under Any Form of Detention or Impris@nt; the Code of Conduct for Law
Enforcement Officials; The American Declarationtioé Rights and Duties of Man; The
American Convention on Human Rights; Inter-Americ@onvention to Prevent and

Punish Torture; the Constitution of the BolivarlRapublic of Venezuela; the Venezuelan

25 |bid.

2% plicia de la Rosa, “Tribunal otorgé libertad cocidnal a la jueza Afiuni,El Universal,June
14, 2013, http://www.eluniversal.com/nacional-yipcd/130614/tribunal-otorgo-libertad-condicionalea
jueza-afiuni.
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Organic Code of Criminal Procedure; and the Reguiat for Judicial Internment

Centers.

The inherent right to life is guarded by law to @mesthat no human being is
arbitrarily deprived of their life. This is estaditied in the articles 6.1, 4, 43 of the ICCPR,
the American Convention on Human Rights, and thievBoan Constitution respectively.
There are also several provisions in law to guarerye individual’s right to humane
treatment. Article XXV, Article 2, Article 5, Artie 10.1, Article 272, and Principle 1 of
the American Declaration of the Rights and Duties ofniidne Code of Conduct for Law
Enforcement Officials, the American Convention onnkhn Rights, the ICCPR, the
Bolivarian Constitution, and the Body of Principles the Protection of All Persons state
that under any form of detention or imprisonmeret ithdividual has the right to humane
treatment due to the inherent human dignity of @ess Most detainees are unable to
exercise this right and are often subjected to ale¢atture and physical suffering during
their investigation or detention period. This tres@oherent with what is observed in the
case of Judge Afiuni who was put in a cell withéedldo more than 20 inmates who she
had herself sentenced on charges such as drug Bnguggd murder. She was raped in
prison and it is claimed that INOF Governor IsaBeinzalez abused her in the form of
insults to her personal dignity, in addition to plegl and moral forms of abuse. This

explains how inhumane and unprotected the envirohcen be for the detainee.

Much along the same lines fall some other humahtsignstruments like the
ICCPR (Article 7), the Body of Principles for theoRection of All Persons under Any

Form of Detention or Imprisonment (Principle 6)eti€ode of Conduct for Law
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Enforcement Officials (Article 5), the American @@ntion on Human Rights (Article
5), Inter-American Convention to Prevent and Punignture (Article 2), and the
Bolivarian Constitution (Article 46), which statehat no one, regardless of the
circumstances shall be subjected to torture oruelcinhuman or degrading treatment or

punishment.

The Inter-American Convention to Prevent and Puiistiure defines torture as
any act intentionally performed whereby physicahwmntal pain or suffering is inflicted
on a person as personal punishment, as a prevangasure, as a penalty, or for any
other purpose. Furthermore, torture shall also m#erstood to as any use of methods
upon a person, which is intended to obliteratepirsonality of the victim or to diminish
his physical or mental capacities, even if theyr cause physical pain or mental
anguish. Furthermore, Code of Conduct for Law Esdorent Officials defines torture as
an intentionally inflicted form of pain or suffegnthat may be physiological or
psychological, and that caused by or at the instigaof a public official in order to force
information out of the detainee. This could alsabred to not only procure information
from the tortured individual but also to get himdmnfess or to intimidate or punish him
for any act he is suspected of having committeddoasmitted. Torture, according to this
definition excludes pain and suffering caused wittiie lawfully sanctioned limits well
covered in the Standard Minimum Rules for the Trestit of Prisoners. This right was
also among others which could not be exercisetiercase of Afiuni. In addition to other
forms of violence including confinement and phybit@ature, she was forced to live
without any exposure to sun light for approximat&y months. Needless to say, such

deprivation can cause irreparable psychologicalatgn
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Article 9 of the ICCPR states that everyone hagitjid to liberty and security of
person. This article heavily emphasizes that itlstat be the general rule that persons
awaiting trial shall be detained in custody. Foliogvthe right to security, Article 5,
Article 10.2, Principle 8 of the American Convemtion Human rights, the ICCPR, The
Body of Principles for the Protection of All Persounder Any Form of Detention or
Imprisonment, respectively, establish that accugedsons shall be segregated from
convicted persons and shall be treated appropriagekcording to their status as
unconvicted persons. In addition, Rule 8 of Then@ad Minimum Rules for the
Treatment of Prisoners highlights the further categtion of individuals deprived of
their liberty within and from institutions, takingto account their sex, age, and their
criminal record. Once again Judge Afiuni’'s casediereflects the lack of concern for
the security of the detainee. It is easy to fathbenthreat and constant fear for a woman
who is confined in a cell with/close to 20 othemites who she had herself sentenced on

charges like murder or drug smuggling.

Another contextually appropriate right for thosedendetention is their right to
be presumed innocent until proven guilty. ArticlXW, Article 8, Article 14.2, Principle
36, and Rule 84 of the American Declaration of Rights and Duties of Man, the
American Convention on Human Rights, the ICCPR, Bogly of Principles for the
Protection of All Persons under Any Form of Detentior Imprisonment, and the
Standard Minimum Rules for the Treatment of Prissneespectively, states that
everyone charged with a criminal offense shall hineeright to be presumed innocent
until proven guilty according to law. In the cadeJadge Afiuni, the very day after her

arrest, a television broadcast publicly presenteeh tPresident Chavez's statement
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declaring Afiuni a “bandit”. Also, the Chief Justiof the Supreme Court was asked to
hold Afiuni “in prison” and to penalize with “maxim penalty for her: 30 years in
prison.” Such public declarations are a downrigialation of the right to presume as

innocent till proven guilty.

Equally important as other rights mentioned belooula be one to ensure proper,
timely and free medical assistance to these indal&l under consideratioiRule 24,
Principle 24, Article 83 of the Standard Minimum|&aifor the Treatment of Prisoners,
the Body of Principles for the Protection of AllrBens under Any Form of Detention or
Imprisonment, the Bolivarian Constitution stateattimedical care and treatment shall be
provided whenever necessary during detention amdl shwvays be provided free of
charge. Furthermore, Article 6 of the Code of Cantdor Law Enforcement Officials
states that law enforcement officials shall endine full protection of the health of
persons in their custody. In the case of Afiuniaagsult of her harsh living conditions at
INOF, it was found that she had developed a lummeath one of her underarms. Her
condition worsened, presenting hemorrhages whiate \@eproduct of uterine problems.
Afiuni's defense consistently asked for permisstonseek medical assistance for the

defendant which according to reports seems likedlatempts were left unheard.

There are several legal provisions meant to proteed empower detained
individuals with a right to due process. ArticleX¥ XXVI, and XVIII of the American
Declaration of the Rights and Duties of Man, Adi@ of the American Convention on
Human Rights, and Principles 36 and 38 of the Baofdirinciples for the Protection of

All Persons under Any Form of Detention or Impris@nt, and the Venezuelan Organic
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Code of Criminal Procedumstablish that in cases where individuals have begnved

of their liberty, they have the right to a publieaning and a fair trial, with due guarantees
and within a reasonable time, by a competent, iedéent, and impartial tribunal,
previously established by law. All criminal proceegb shall be public, except insofar as
may be necessary to protect the interests of pisfibe presumption of Judge Afiuni’'s
being guilty, a public declaration of the same glanth demand for maximum penalty of
thirty years of imprisonment even before a faalirall of these are inherently very brutal

violations of right to due process.

The Politicization of the Afiuni Case

According to the 2009 Inter-American Court of Hum&ights Report on
democracy and human rights in Venezuela, threeorégrs from the UN expressed that
the arrest and detention of Judge Afiuni was “ahibehalf of President Hugo Chéavez to
the independence of judges and lawyers in the cptfif They also highlighted that
“the retaliation for exercising functions that agearanteed in the constitution and the
creation of an environment of fear within the judig and among lawyers does not serve

any other purpose than that of undermining the efilaw and obstruct justicé>®

%7 Democracia y Derechos Humanos En Venezigla

28 bid., 94.
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The same report expresses that along with Judgmiithere are also other cases
where judges have been dismissed, under similadiboms, almost immediately after
having adopted judicial decisions in cases of sapg@olitical importance. In addition,
the report also highlights that due to almost thenediate arrests of these judges, it is
hard to determine if they were detained with pdeclarations of their wrongdoings.
Moreover, the resolutions that establish the caudesh motivate the dismissals are not
clear and there is not even a reference to theedwoe with which the decision was
adopted. The report highlights how this is a streiggal to society as well as the rest of
the judges that the judiciary does not have thedmen to adopt decisions contrary to
government interests, since doing so may put thiensla of being removed from their

positions>>*

In an interview withBBC Mundo Roberto Garreton, member of the UN working
group on Arbitrary Detention, stated that in ortlerAfiuni to be a political prisoner, she
needed to have been imprisoned as a result oflbasi Garreton mentioned that he was
not sure that this was the case. However, accoriBBC Mundg Garretén believes
that Afiuni’s case is emblematic of how an indivadidulfilling their duty can be put in

jail, asking “what will other judges in Venezuetartk?"2%°

9 bid.

%0 juan Paullier, “;Hay presos politicos en Vene2iel8BC Mundo, February 1, 2012,
http://www.bbc.co.uk/mundo/noticias/2012/02/11123&hezuela_justicia_liberacion_presos_politicos_jp.s
html.
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Even Noam Chomsky, an American Institute Profeasok Professor Emeritus in
the Department of Linguistics and Philosophy at MIF well as a prominent public
intellectual, and an ally of sorts to Chavez, hadopinion on Afiuni’'s case. Chomsky
communicated to the Venezuelan president his canceer the case of former judge
Afiuni through public letters in two different irestces, in July and December of 2011.
Chomsky’s main concern in his letters to formersiRfent Chavez is Afiuni's health,
asking for “clemency on humanitarian grounds,” rhaidue to Afiuni’s health. In
addition, Chomsky perceives that Afiuni has undedht been treated very badly and
asks the Chavez administration to act on its hutagan and Bolivarian values and free
Afiuni. He also pointed out that Venezuela was @onhe in facing a situation in which

judges felt a sense of intimidation in carrying their duties®*

Chomsky’s open letters caused a stir in the inteonal community. A July 2,
2011 The New York Timearticle by journalist Simon Romero, is a perfexaraple of
how language in the media continues to promotehggemonic discourse, even when
discussing issues like preventive detention in Yae&. For instance, the article by
Romero is titled “Noted Leftist Urges Chavez to €¥le Ailing Judge.” The title is
highly subjective, already starting off the artielth a wow factor, implying to readers

that even those on the left are extremely critishthe Chavez administration; as if

%1 Rory Carroll, “Noam Chomsky criticises old frieftligo Chavez for ‘assault' on democracy,”
The Guardian,July 2, 2011, http://www.guardian.co.uk/world/24uli03/noam-chomsky-hugo-chavez-
democracy; Noam Chomsky{,Humanitarian Release for Judge Maria Lourdes Afiypublic letter,
Cambridge, 2011).
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criticism from within was something previously uan@ of. Another interesting use of
language on behalf of Romero in this article carséen with the following statement:
“Mr. Chomsky's willingness to press for Judge Afianrelease shows how the
president’s aggressive policies toward the judyclaave stirred unease among some who
are generally sympathetic to Mr. Chavez’s socktispired political movement.” The
language in this sentence, as in the title, coe8nto suggest how terrible the Chavez

administration must be that even one of its owaritscal of it.

Furthermore, another problematically expressednclés that of describing
Afiuni’s arrest as having been carried out by “fresident’s secret intelligence police,”
when, in fact, Afiuni was arrested by the Bolivariatelligence Service and is a security
force subordinate to the Ministry of the InteriandaJustice, and contrary to what is

implied, is not the president’s private securitycte’®?

In a The Guardianarticle published by Virginia Lopez and Tom Plpdli on
December 21, 2011 and titled “Noam Chomsky pleaitts Mugo Chavez to free judge in
open letter,” the authors mention that the newetember 13, 2011 that a judge in
Venezuela extended Afiuni’s house arrest by twaygaompted Chomsky’s latest open
letter to demand humanitarian release for Afiuiie Brticle also mentions that Chomsky

has been, nevertheless, very critical of the wayhich the media has covered the case,

%2 simon Romero, “Noted Leftist Urges Chavez to Regediling Judge, The New York Times,
July 2, 2011. http://www.nytimes.com/2011/07/03/idéamericas/03venezuela.html.
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arguing that the Afiuni case has received the wicksd attention it has only because of
the Venezuelan government’s status as an “offem@my” of the United States. He also
mentioned in the phone interview wilfhe Guardianthat he is constantly involved in
many other similar appeals but that he receiveattemtion until it is a case like that of
Afiuni's, where an enemy of the United States igolmed. He also added that this

situation is more reflective of the media than lo@ actual cas®&’

In a highly debated article by Rory Carroll frofthe Guardiantitled “Noam
Chomsky criticises old friend Hugo Chavez for 'a#ts@an democracy” and published on
July 2, 2011, among Carroll's non-controversiatesteents, the journalist highlights that
even though Chomsky is critical of Afiuni’'s conteull detention, he remains fiercely
critical of the United States as well, highlightitite case of Bradley Manning and the

continued “vicious, unremitting” campaign againsnézuel&*

Keane Bhatt's blog “Manufacturing Contempt,” atiieéd with the North
American Congress on Latin AmericdSACLA) Media Accuracy on Latin America
project, takes a critical look at the U.S. medid &8 portrayals of the hemisphere. On
May 14, 2013 Bhatt reports on a petition signe®Byexperts on Latin America and the
media, including Chomsky and himself, and was sentthat same day to Margaret

Sullivan, Public Editor ofThe New York Times$Sullivan had written a column for the

23| opez and Phillips, “Noam Chomsky pleads with H@jwavez to free judge in open letter.”

24 carroll, “Noam Chomsky criticises old friend Hughavez for 'assault’ on democracy.”
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opinion pages ofThe New York Timeen April 12, 2013 titled “Targeted Killing,’

‘Detainee’ and ‘Torture’: Why Language Choice Mastavhere she expressét:

Although individual words and phrases may not amhdarvery much in the great flow
produced each day, language matters. When newsipagi@ans accept the government’s
way of speaking, they seem to accept the goverrisnesaty of thinking. In The Times,
these decisions carry even more weight.

Referring to this column, the authors urged Sufiita compareThe New York Timés
characterization of Chavez’'s leadership in Venezagld that of Roberto Micheletti and
Porfirio Lobo’s in Honduras. The petitioners exe that there was a clear distinction,
in fact a “disparity in coverage and language use.the way each leadership style is
talked about; highly suggestive of the U.S. govesntis positions regarding the
Honduran government (which is perceived as an ahg the Venezuelan government
(which is perceived as an enemy). According topétitioners, in the past four teaiid)e
New York Timesiews coverage has referred to Chavez as an “amfbcdespot,”
“authoritarian ruler” and a “caudillo” and when opn pieces are includedhe New
York Timeshas published at least fifteen separate articlgd@ying language that depicts
Chéavez as a “dictator” or “strongman.” Even thowgfavez is a democratically elected
leader; even despite the widespread disagreemantiseodemocratic credentials of the
Chévez administration, there are most definitelynderatic elements. While since the

June 28, 2009 military overthrow of elected residélanuel Zelaya of Hondura3he

2% Margaret Sullivan, “Targeted Killing,” ‘Detaineeand ‘Torture’: Why Language Choice
Matters,” The New York Time#\pril 12, 2013, http://publiceditor.blogs.nytimesm/2013/04/12/targeted-
killing-detainee-and-torture-why-language-choicetters/.
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New York Timesontributors have never used such terms to desdvilcheletti, who
headed the coup regime after Zelaya’s ousting, mh&letti’s successor, Porfirio Lobo.
The authors claim that insteathe New York Timelsas described these leaders in its

news coverage as “interim,” “de facto,” and “nettf”

Cases of Accidental Detention

Data that outlined the total number of individualeder preventive detention in
Venezuela in comparison to the rest of the penagnpopulation was not available in
online Venezuelan government sources like the Kinisf Penitentiary Services, the
Attorney General, the judiciary, the Supreme Coartthe interior and justice ministry.
However, annual reports from the Venezuelan Ombad&wffice, a government agency
directed at addressing citizen’s human rights gmees, do report citizen claims related
to cases of preventive detention under the heaafingplations to the right of liberty of
person. The data from the Ombudsman’s office hgljpsnto perspective how much of a
prevalent issue preventive detention is accordimgthe number of citizen claims.
Although nevertheless helpful, the information frehe Ombudsman’s office does not

provide with a clear count of individuals underyastive detention.

%0 Keane Bhatt, May 14, 201, Noam Chomsky, Scholask AY Times Public Editor to
Investigate Bias on Honduras and Venezuela, Manufacturing Contempt,
http://www.nacla.org/blog/2013/5/14/noam-chomskg-acholars-ask-ny-times-public-editor-investigate-
bias-honduras-and-ve.
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On the other hand, OVP is one of the most promihentan rights organizations
in Venezuela whose work solely focuses on the siglitVenezuelans deprived of their
liberty. OVP’s annual reports provide insightfufarmation regarding the penitentiary
population and its composition. The OVP annual respprimarily divide the composition
of the penitentiary population into two categori#isat of prosecuted and convicted
individuals. Although the OVP annual reports do patvide numbers on those under
preventive detention, these reports still depiet stkow speed of the judicial process; a
factor also affecting those that are under prevendietention. Moreover, the data from
OVP, as seen in Table 1, also makes evident thefisant growth of the penitentiary
population in recent years, with 2009 seeing alm®s66 percent increase of the
penitentiary population since 2004, with the prosed population approximately
doubling in numbers during this period of time. Tstearp increase of the penitentiary
population, mainly reflected in the high number mfosecuted but not convicted

individuals, points at structural problems in thentnal justice system.

Table 1: Breakdown of National Penal Population invenezuela

Year # of Prosecated e Broseawiadiof # of Convicted e Convicit of # Total
Total Total

2004 9.791 50 9,870 501 19,660

2006 10,700 54 7.864 40| 19,700

2009 21,825 67 9,287 28| 32.624

2010 37.000

*For the vears 2006 and 2009, the prosecuted and convicted population do not add to 100% because it

is not taking into consideration a small sector of the penal population which is under work release.

**Source: OVP: "Situacion Carcelaria en Veneruela Informe 2006;" "Sitnacion de los Derechos

Humanos v Procesales de las Personas Privadas de Libertad en Venezuela;" & "Situacion Carcelaria en

Veneruela."
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On the other hand, the annual Obudsman’s officai@nreports show the large
influx of individuals that are detained but that mat reach prosecution. Table 2 outlines
the number of claims received annually by the Omsmah’s office. These annual reports
demonstrate that the (mis)use of pre-trial preventdetention in Venezuela is a
widespread practice.

Table 2: Complaints to the National Ombudsman’s Ofte in Venezuela Regarding
Violations to the Right to the Liberty of Person

Year # of Complaints
2001 1,058
2002 925
2006 443
2007 410
2008 430
2009 276
2010 203
2011 188
2012 186

*Source: Defensoria del Pueblo Informe Anual- 2001, 2002 2007_ 2008_ 2009,

2010,2011, 2012.

The Ombudman’s office annual reports cite thatriblet to the liberty of person
is often violated in Venezuela. The right to tHeelty of persons in international as well
as regional human rights instruments is usually moed with that of the rights of life
and security, usually termed “the right to life,ceety, and liberty of person.” The
Ombudsman’s annual reports also showed that whertbeeright to liberty of person
was violated, it was mainly due to arbitrary arsesthe cases of pre-trial preventive
detention outlined by the Ombudman’s office maimhyvolve arbitrary arrest and
detention, cases in which the police and otheronati security/armed forces had

exceeded their power and had detained individudteowt a judicial order.

116



Arbitrary arrests, as noted in the Ombudsman’s ntepoften came accompanied
with other violations including the denial of argrin of communication on behalf of the
detained person with their family (isolation), tha&lure of the agents to identify
themselves prior to taking part in the arrest, andhe most extreme cases, forced
disappearances. Clearly, the violation of the rightiberty of person through arbitrary
arrest is accompanied by the violation of life a®turity of person through the other
practices that usually follow. Mainly isolation asdme form of cruel, inhuman or
degrading treatment or punishment, and the arpitrdeprivation of life. Other

complaints included violations to the freedom ofverment.

Apart from the many cases reported noting policatabity, two cases briefly
mentioned in the Ombudsman’s office annual repbigflight the incredible abuse of
power on behalf of the police. The Ombudsman’sceffieports that in 2007, one of the
complaints received came from a lawyer whose tasé police station to see their client
was denied by a supervisor in the station who gatithe police chief had prohibited any
visits on behalf of lawyer®’ A complaint from 2008 came from an Ombudsman'geff
assistant for the Metropolitan area of Caracas whe detained byPolicaracaswhile

serving his duties, defending citizens in a popstezet market in Carac&¥.

267 Defensoria del Pueblo,  Informe Anual 2007 456,
http://www.defensoria.gob.ve/dp/index.php/publicaas/informes-anuales/1403-informe-anual-2007.

268 Defensoria del Pueblo,  Informe Anual 2008 214,
http://www.defensoria.gob.ve/dp/index.php/publicaas/informes-anuales/1404-informe-anual-2008.
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Rather than the thirty or so political prisonetss data from the Ombudsman’s
office annual reports notes a far larger numbeclaiims in regards to individuals who
have been detained (although these numbers havedasstining significantly through
the years, phenomenon which can also be seen Ie Zablt is for this reason that it is
argued that the Afiuni case is only exceptional doethe attention it has received
worldwide, but not due to any exceptional charasties that make the case any different

from other cases.

These annual reports demonstrate that the (mispisere-trial preventive
detention in Venezuela is a widespread practicethEtmore, the Ombudsman office
reports allege that this widespread practice affgoting men between the ages of 17 and
24 years of age from the lowest sectors of societgny of whom had previously
committed a criminal act, the md$t. Consequently, pre-trial preventive detention not

only affects persons of political interest but adéseryday citizens.

Afiuni's case is not an exceptional one in terms tbé brutalities during
investigation, sustaining the prison conditionstloe despair for lacking fair trial. It is
indeed not a usual case of detention in Venezudlanwwe compare the extent of
widespread media coverage that it has received.niNoty cases of pre-trial preventive
detention ever make it to reach the awarenesseo€dmmon citizens. But, in this case,

social activists from all over the world participdtin the movement to free Afiuni, public

29 nforme Anual 2007452.
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protests were seen in the country and not onlyonalibut even international media
brought the case to spotlight. Even the media dson was often politicized,
information from different sources was found toibeonsistent and with disparities. In
spite of serious media attention, the propagandmed to be hiding several aspects of

the entire case situation.
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Chapter 6: Conclusion

The main argument of this thesis was that the petidry crisis in Venezuela is
brought about an inept criminal justice system. Thes)use of pre-trial preventive
detention is a component of this larger criminatige system failure and feeds into the
Venezuelan penitentiary crisis. Even though pr-preventive detention is allowed for
a maximum of two years under the Venezuelan Org@oiate of Criminal Procedure, the
system works in such a way that deprives many \elans of their liberty, and they are
often kept in conditions of pre-trial preventivetetgion past the allotted legal time.
Therefore, | argued that the unintentional (mis)agepre-trial preventive detention
further exacerbates the overcrowding in prisons arghtes serious human rights

implications.

Throughout the research process | realized thae thvas not much literature or
existing research recorded about pre-trial preventietention in Venezuela. The little
informative research that exists is logged by IGIsl NGOs. Such content mostly
consists of highly politicized narratives on priadtpreventive detention in Venezuela.
Thus, the aim of this thesis was to introduce anterdhegemonic perspective on the
issue and highlight the deficiencies of the crirhjnatice system which have caused the
violation of the most basic human rights. Pre-tpedventive detention has proven to be

one of the most basic components of this dysfunatioriminal justice system.
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Both the OVP as well as the Ombudsman’s Office mspmonsistently mentioned
in their recommendations, year after year, to redtle use of pre-trial preventive
detention in Venezuela. These reports also comsigtmentioned procedural delays as a
widespread problem which in turn, kept individuateder pre-trial preventive detention
for longer than the two year maximum establishedha Venezuelan Organic Code of
Criminal Procedure. Both the OVP and the Ombudssn@iifice reported that in large
part, these problems arise from the fact that theme not enough criminal justice
professionals, and to make matters worse, thaé taex low levels of professionalism in

the Venezuelan criminal justice system in general.

In fact, looking at Afiuni's case as well as thédt tbe cases reported in the
Ombudsman’s Office reports, the problems previousbntioned are obvious. These
cases showed that the (mis)use of pre-trial préxeretention is unintentional, most
often perpetrated by the police and other secudotges (which have gained aberrant
forms of power due to the ineptitude of the systam] targeting young males. In sum,
the excessive unnecessary use of pre-trial prexerdetention is a consequence of
untrained police officers and unqualified judgesorbbver, Afiuni’s case is not an
exceptional one in terms of the brutalities andstices experienced. However, her case
does become significantly different from the resé do the widespread media coverage

that it has received.

Furthermore, the Venezuelan case highlights a adittiion: A democratic regime
which openly and very strongly supports human ggbut yet, has failed to protect the

penal population’s basic human rights. Both Undg#08) and Pérez Perdomo (2009)
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point out that not only do the present criminatigesstructures throughout Latin America
violate human rights, but perhaps more serioubby talso show the central weaknesses
in contemporary Latin American democraci€sThe need for a “hard hand” policy on
crime shows the little self-confidence and legitoty@&f government institutions that are
supposed to protect citizens and promote citizgnshhis is a very important point,
however, one that should not be turned around ased uagainst the Chavez
administration, which often times seems to be #sedeven though “hard hand” policies
have been dominant prior to his administration)sThay not be strictly a problem of the
Chévez administration, but rather a larger prohlethe structure of the Venezuelan state
and the criminal justice system. Nevertheless &n issue the current administration still
needs to address (perhaps even more so after Ch@assing) as a means to legitimize
contemporary Venezuelan democracy: the shift frgparative system to that of a system

focused on the liberty of persons and the preservaif their most basic human rights.

Areas for Future Research

The major delimitation of this research is its sfieéocus on pre-trial preventive
detention. Although there are a variety of diffdrproblems within the criminal justice
system affecting the penitentiary conditions, &Nvbich are of high significance and are

closely interconnected with each other, pre-trig@ventive detention is the focus of this

270 Mark Ungar, “Prisons and politics in contemporaatin America,”Human Rights Quarterly
25, no. 4 (2003): 909.
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study due to the high margin of positive changes@uction in its usage can lead to.
Nevertheless, future avenues of research shouldidemother deficient aspects of the
Venezuelan criminal justice system in-depth, inclgdThe Venezuelan legal framework,
the functioning of the criminal justice system, fessionalism of the workforce,

corruption, clientelism, and fiscal expendituresr knstance, a profound study (a
chronology) on the Venezuelan penal and criminalecats development and reforms
could be very indicative of the changes (or lackrélof) in the evolution of the usage of
pre-trial preventive detention. Placing it withihet context of the administrations in
which these took place, as well as in the politdiatourse of the time, and the narrative

used in the constitution could help further underdtthe gap between laws and reality.

Policy Suggestions

Immediate Recommendations

1. The state must re-classify penal the populatiorginmeng by the separation of
unconvicted and convicted persons, and later mogmdo separating the convicted
sectors according to crimes. Sex, age, and illaesgransversal themes which are
dominant over the two main categories (convicted amconvicted). Underage
individuals shall be kept separate. Females slealkdpt separate from males. And
those individuals with contagious diseases must laéskept separate from others.

2. Continue to encourage the use of deprivation oertyp specifically pre-trial

preventive detention, as a last resort.

123



| have chosen these recommendations mainly bed¢dogdieve that they are quite easy to
implement immediately without having to wait fogé and larger systemic changes to
occur. In fact, it is believed that these two recmendations would give the state the time
needed to develop longer-term solutions for thatpetiary and criminal justice systems
while significantly changing the living conditiord individuals deprived of their liberty
in  Venezuela. Nevertheless, the first recommendatimay experience some
implementation issues especially in those prisdra &re completely run by inmates
themselves. Even in these cases, the state shguld £ngage in dialogue with the
inmates and perhaps establish a plan for re-caregion that involves the prison leaders.
As long as the state can regain some kind of pdaek over these facilities, it is an

accomplishment in itself.
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