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Abstract

The general purpose of this dissertation is to explore casuistry—caske-base
reasoning—as a discredited, rehabilitated, and, most importantly, persste rof
moral reasoning. Casuistry offers a much needed corrective to princgad-ba
approaches. | offer a defense of a “principle-modest” casuistry and etpore
epistemology of casuistry, describing the prerequisite knowledge requireakstostcy. |
conclude by arguing that casuistry is best understood as a neo-premoderoesttappr

moral reasoning.



Chapter One: The Controversy of Casuistry

Casuistry destroys by distinctions and exceptions all morality, and
effaces the essential difference between right and wrong.
Oxford English Dictionary

(quoted in Jonsen and Toulmin 12)

In a recent Gallup poll on abortion 49% of respondents indicated that they were
prochoice, while 45% identified themselves as prof@allup Abortior). Surveys like
this one are often used to support the position that moral issues are reducible tgotwo ma
positions, both supported by their respective principles. We often speak in either/or
terms, supporting or rejecting, for example, the death penalty, euthanasiaghoahos
marriage, or stem cell research. In addition, it is common for principles ttelderci
support of each side of the debate. For example, when talking about abortion, the
primary principle often cited by prolife supporters is some form o$émetity of life and
the most important principle for the prochoice side, typically, is the idea of augarrom
choice There are a number of questions, however, which can be raised from this
oversimplification of important moral issues like abortion. Is this how peoplalbct
reason about moral issues? Is this the best way to frame moral issues—inartcisot
manner—apitting one side against the other? If faced with a specific circwadhat
causes us to question whether our principle-based reasoning is sufficiesolemg a

particular case, would we be willing to reconsider how we use principles in our mora



reasoning? What if we were given another survey option? What if, in additios to t
prolife/prochoice options, we were asked if abortion should be dedylunder certain
circumstance® Would most prolife supporters retort that any abortion is a violation of
the sanctity of life? Would the majority of prochoice supporters object tanitation
placed on choice? Or would something else happen?

One possible answer to this question comes from another Gallup poll. Although
the poll was conducted at the same time as the aforementioned poll, it offertya clea
stated third option. In this poll, 27% of the respondents said that abortion should be legal
under any circumstance, 22% said that it should be illegal in all circumstand&s)%
took the position that abortion should be legaly under certain circumstancg§allup
Abortion). The willingness of half of the survey participants to reject the
prolife/prochoice options and to opt for the more qualified “certain circumstances”
response is an example of moral reasoning that demonstrates a concern f@ilthe de
surrounding specific cases. This focus on case-specifics is the hallmgkrtitalar
method of moral reasoning: casuistry.

Casuistry—"case-based reasoning"—is as infamous as it is persistemt thier
sixteenth century onward, casuistry has been discredited to such an extent thaaygasui
almost always understood as a pejorative term. At the same time, pdsticutae field
of philosophical ethics, a minority voice has continued to suggest that a revival of
casuistry is both warranted and essential for resolving practical moré& ipiob
Recognizing casuistry's controversial history, defenders of casuitgnypmint to the
inevitability of this ethical problem-solving approach. Albert Jonsen and Stephen

Toulmin argue that few "intellectual activities have been more revild¢hsuistry; yet



few practical activities are ... more indispensable” (11). In some fieldsasunedicine
or law, casuistry is clearly essential. Case-based reasoning afledical practitioners
to prudently arrive at a diagnosis after careful evaluation of an individuahpati
symptoms; an accurate prognosis can only come after attention to the deteals of t
specific case at hand. Likewise, in law, case precedents are intetfjralprocess of
legal reasoning. In a criminal sentencing, for example, legal discourses lbggi
examining the specific details of a new case. Then, by researchirgy fermilar cases,
lawyers employ arguments from analogy; they identify the circumostasurrounding a
current case to determine how sufficiently similar those details aoen@f cases.
Ideally, all convicted criminals who share the saypesof crime, committed isimilar
ways will end up with, roughly, theamesentences. Unquestionably, casuistry appears
to be built into the reasoning practices of both medicine and law.

However, in philosophical ethics, casuistry is far more controversial. Desender
of casuistry constantly run up against proponents of strict, principle-baseddmgs.oa
These approaches discredit the more "theory modest” method of cas@lgiough
most criticsmisrepresentasuistry as an ethical theory or even an anti-theory, casuistry is
more accurately described as an "approach to ethical problem solving” (Kkcié&d)

or a "theory modest" "engine of thought" (Arras 29). Yet, despite thesmitibhat
casuistry engenders, casuistry consistently demonstrapessistence This is
particularly true in the more challenging dilemmas of philosophical efbicsstance,
in “border-line” cases involving dishonesty. | examine one such case in dethéneC

Four. For now, a simple characterization of this type of problem will suffice. riRega

of how strong one's support might be for the maxim, "do not lie," questions inevitably



arise regarding exceptions (counterexamples) to this rule. Would you tieucedhat

serious harm is avoided? Would you lie in order to avoid hurting someone’s feelings?

Would you lie about some topics, but not others? Is lying about your weight or income

taxes, for example, different from lying about your work history? What begi@sérge

from these questions is another question, which becomes central to this dissantation:

dealing with practical moral problems, can you ever escape engagiaet#is of the

case at hand? Can you escape casuistry? Consider that even the mosi@pdeet of

a principle-based approach to ethics must address counterexamples thatustggteil

the weakness of the principles they are upholding.

On a very practical level, it appears that casuistry is inescapable.d@onsw

the rhetorical quality of casuistry appears to be built into the everydayalgagie

employ. As Jamie Wright observes,
if only formal logic was acceptable, how would communication occur?
How would history get told? Where would be the room for error and
revision, correction and reapplication? Professors employ casuistry to
relate old ideas to new ones. Politicians employ casuistry to form
coalitions. Parents employ casuistry to get children in bed on time.
Casuistic reasoning is intimately related to the process and business of
language. If truths could not be stretched, and logic could not be
expanded, language would be impoverished. (52)

Casuistry offers us important contributions that are often lacking in foagiat human

dialogue and the ability to adapt to an ever-changing world. In Chapter Thrgdore



how casuistry overcomes the deficiencies of formal logic and other approachesat
deliberation.

Perhaps the most basic premise that informs this dissertation is one kieabl ta
be, relatively, non-controversial. This premise can be stated in the form of a cohditiona
statement.If you want to deal constructively with specific moral probletimsnyou
need an approach well-suited to offering solutions to practical moral probleake
this observation not as a statement about the nature of moral reasoning itsetipbut si
as a reasonable premise to adopt when dealing with practical moral dilemmas.
Determining how to deal with moral dilemmas properly is not an easy tashridAstle
reflects, in theNicomachean Ethig¢slt is hard work to be excellent ...To do this to the
right person, to the right extent, at the right time, with the right motive, that ismot f
everyone, nor is it easy; wherefore goodness is both rare and laudable and noble”
(1109a). Although it is certainly true that talking about specific moral prabigpncally
involves a number of activities—gathering information, debating ethical théamkirtg
in terms of how our decisions will influence future generations—when the goadegk
resolutions to specific moral problenike tool that seems most appropriate for the task
is practical reasoning.

Given this premise regarding the need for practical reasoning in resolvaificspe
moral problems, it would be wise to identify specific tools that would best help us work
toward resolutions to specific moral cases. As Jonsen and Toulmin argue, "...gasuistr
remains the single most powerful tool of practical analysis in ethics" Bi#)a simple
guestion remainsvhy? Even though casuistic dialogue appears to be built into the world

in an important way, there is little, if any, research that directly esplanythis is the



case. What is it about casuistry that seems to make it inevitable? Wh#y, exac
accounts for theersistencef casuistry? The question of why casuistry persists remains
one of the most intriguing and unexplored aspects of casuistry. It is one of several
guestions that are explored in this dissertation.

In contrast to the truncated definitions of casuistry that denigrate casaist
“quibbling with God” or to mere sophistry, Jonsen and Toulmin offer a rathgthign
definition of neo-casuistry:

the analysis of moral issues, using procedures of reasoning

based on paradigms and analogies, leading to the formulation of expert

opinions about the existence and stringency of particular moral

obligations, framed in terms of rules or maxims that are general but not

universal or invariable, since they hold good with certainty only in the

typical conditions of the agent and circumstances of action. (257)
Casuistry offers a method that focuses on concrete moral dilemmas and, fdes yie
more focused forum for debate.

In response to these issues regarding practical reasoning, moral tiehbarzd
concrete cases, | offer the following four theses:

1. Casuistry isnevitablefor practical problem solving, despite criticisms to the
contrary.
2. Once responses to critics atarified, casuistry is shown to offer a highly

successful method of practical reasoning.



3. An important key to understanding casuistry involves unpacking the epistemology
of casuistry. | argue that the process of casuistic thinking involves fourediffe
kindsof knowledge: (1) knowledge of the “good,” (2) knowledge of paradigm
cases, (3) knowledge of differences between cases, and (4) knowledgetof whi
paradigm shares the most similarities with the current case at hand.

4. Casuistry offers a neo-premodernist approach to moral reasoning, which sets
casuistry apart from a number of other ethical approaches and helps to explain
casuistry’s persistence.

The general purpose of this dissertation is to explore casuistry as aitksicred
rehabilitated, and—most importantly—parsistenform of reasoning, particularly in
ethical discourse. This introductory chapter introduces the idea of casostsgta up
the conflict between casuistry and its major contender: a strict, prirm@gkd approach
to moral decision making. The chapter introduces five major topics: (1) the histbry a
definition of casuistry, (2) alternative conceptions of casuistry, (3) anmgaf how
casuistry functions, (4) the problem with casuistry’s nemesis: the “tym@nprinciples,”

and (5) how the principle-ethics/casuistry conflict forms the basis fohesyst



The History and Definition of Casuistry
Casuistry - "the art of quibbling with God."
—fromPenny Encycloped;jd.836

(quoted in Jonsen and Toulmin 12)

Given the controversial nature of the term, it might be best to offer some
historical perspective and to attempt a working definition of casuistry. Ttoeyhod
casuistry is dominated by insults and scorn for what has been perceived as &sophist
method of case-based reasoning. Jonsen and Toulmin cite 1556-1656 as the period of
"high casuistry" where summaries of moral opinions were put togethsubyiists"
and the worldly Jesuits. Given their educational focus on rhetoric and discernment, both
of these groups became important influences both within the church and in civd. affai
Casuists in this era became well-known for problematizing issues such as usury
generally understood to be charging interest on a loan. Interestingly, thén€hurc
position on usury "moved from uncompromising condemnation to toleration over the
course of ten centuries" (Jonsen and Toulmin 181). From a casuist's persfibetive,
history of usury shows how successive developments in economic and social life
gradually suggested that the original paradigm on which the formal mora slevut
moneylending had been based was too limited" (Jonsen and Toulmin 182). However,
this process of determining when a moral position ought to be changed became a key
issue for casuistry’s critics, the harshest of which was the seventeetinycFrench
mathematician, Blaise Pascal. Justifiably, Pascal criticiaetk ©f the Jesuits for

permitting unwarranted exceptions to moral teachings for the rich and povirétué].



Unfortunately, as | shall argue, Pascal failed to distinguisgdbduse of casuistry from
its abuse This is a crucial point. Casuistry’s infamy is largely due to the undritica
acceptance of Pascal’s questionable positionalhatsuistry is bad.
Pascal’s critique is worth exploring in some depth. As Pascal observedirgasuis
was sometimes used (or, more accurately, sometimeseql, to justify giving more
lenient penances to wealthy sinners than to those less fortunate penitentsinéyyif
a priest wished to show leniency to a wealthy penitent who donated generously to the
Church, a priest could offer an interpretation of a particular case that would tppear
justify a lenient punishment. It is important to keep in mind that not all casuistngduri
Pascal’s time fell into such misuse. Many priests offered prudent judgthanhtsould
be praised by both logicians and conscientious moral theologians alike. The one-hundred
years from 1556 to 1656 mark the high point for casuistry. Shortly after this tine Bla
Pascal's devastating seventeenth-century critique of Jesugtcadthe Provincial
Letters resulted in a left a stain on this term that lasted over three-hundred year
Championed by the newly-formed Jesuit order of Catholic priests, Pascal
vehemently criticized casuistry for its laxity and relativism. Fa&seeovincial Letters
offered a long-lasting, devastating critique of casuistry that ssits@n ominous cloud
over this "sophistical” term to this day. To be fair, many of Pascalsisms of
casuistryare clearly legitimate. One of the most common criticisms involved the
problem of commoners receiving rather harsh penances, although royaltyngpdigsde
very lenient penances, permitting them to continue sinning. Kolakowski notes that the
“clientele of the Jesuits” were “nobility engaged in all sorts of worldlyrass” who

were “people of questionable morals” searching for a “much less strenuoussnd le



exhausting method of eternal salvation” than the Augustinians offered (58). Jonsen and

Toulmin offer the example of King Louis XIV who was said to "abjure his psston

Holy Thursday, confess to his Jesuit confessor on Good Friday, take Communion on

Easter Sunday, and bring back his mistress on Easter Monday" (233). Kolakowski

highlights some of the more outrageous Jesuitical teachings that Passaklamthe

Provincial Letters
The condemned statements, all 110 of them, include the permission to
duel, to kill one’s unfaithful wife, to kill false witnesses, as well as the
judge, to take a false oath, to murder a thief to avoid the loss of one ducat,
to cause abortion, to steal in serious need, to take interest on a loan (as a
sign of gratitude, not as something due by justice), falsely to accuse
another person of a crime in defense of one’s own honor, etc. (63)

Most of these condemned statements were considered affronts to morali@vadjirdn

that they allowed the practitioner of casuistry to justify, in certain cades was

typically morally abhorrent to common morality (for example, murder, lyiteglieg).

Given Pascal's influential critique of some obvious offenses to moral reasoning, i
hardly comes as a surprise that casuistry has not been held in high estem@tlasd of
moral decision-making. It is also easy to understand why the altern#igveddby the
mathematically-minded Pascal emphasized an approach that applied pitecigdses in
a deductive manner, similar to geometric proofs.

So what was it that prompted many of Pascal’'s contemporaries to shae in hi
penchant for a “moral geometry”? And why does this focus on ethical principtasate

with so many of our contemporaries? One possible answer is that the use of a “moral

10



geometry” has a compellimetorical influence on people. Assuming that ethical

problems can have clear-cut resolutions has a strong intuitive appeal. Such an approach
offers a rather straight-forward manner for dealing with moral iss8esilar to the
mathematical simplicity that informed the “sacred geometry” of théiemal cathedrals,
“moral geometry” offers the clarity of deductive reasoning that casypisocesses cannot
hope to attain. Consider that, for Pascal, a mathematician and contemporary aeBesca
and Spinoza, rigor and formal necessity went hand in hand. Jonsen and Toulmin suggest
that it should come as no surprise “that rhetorical tropes modeled on mathematics not
only attracted Pascal personally but also carried conviction with his reégigl3.

Thus, deductive reasoning served the “rigorist cause” in helping to “disatedi
counterarguments”, thus disparaging the “nonmathematical” Jesuitidabasdbund in
casuistry. “Moral geometry” gives us clear-cut answers; cagstes us more

problems.

However, despite Pascal’s influential critique and casuistry’s unwillisg to
embrace a mathematical model for moral reasoning, casuistry hasgoerdibts is
particularly true during those times in history that seem to lend therageleemethod
that can clearly make judgments and distinctions about specific actions. Arakgpe
apt example is the medieval practice of Catholic confession. Given theafanifienses
that a penitent might confess, a mathematical model of moral reasoning proved to be
inadequate in addressing the needs of the confessional. What emerged wasextset of
that detailed specific penances for specific sins. The priestly gwidesnducting
confession—the penitential books—guided the clergy in making prudent decisions

regarding the kinds of penance needed for one's sins. The penitential books contained

11



lists of appropriate penances for particular sins. These handbooks guidedpaests
very specific way. Consider how past medical cases might guide a contemporary
physician in the diagnosis and prognosis of a patient or how previous legal cases might
influence a judgment in a law court. Like the physician or the judge, the confesddr
need to focus on the specifics of the case at hand and to become acquainted with case
precedents before offering a well-informed response to an individual ¢asedirections
given to confessions by the Fourth Lateran Council of 1215 highlight this approach. This
council was responding to the Albigensian heresy that argued that priesdgsionfwas
unnecessary. The Council instructs priests to adopt the diagnostic skills of almedic
doctor,

to be discreet and careful in the manner of experienced

physicians...diligently inquiring about the circumstances of the sin

and the sinner, whereby he can learn what sort of advice to offer

and what remedies to employ, making diverse attempts to heal the

ailing person. (Jonsen and Toulmin 121)
The focus on particular cases as opposed to universal principles creates what the
medievals call "cases of consciencediqus conscientide The cases lend themselves to
prudent decision making based on an understanding of all the facts pertaining to a
specific case. This involves something different from viewing prudent deciskingna
in a reductivist manner, in which a case could be reduced to one simple principle that
could be applied to nearly every instance even remotely similar to the ¢es®lat

similar to Pascal’s “moral geometry.”

12



The contemporary revival of casuistry might be traced back to an observation that
is made in Kirk's 192€onscience and Its Problenmshe abuse of casuistry is properly
directed, not against all casuistry, but only against its abuse" (127). Ratheithan |
Pascal in his attacks, Jonsen and Toulmin offer a corrective to Pascal’dvig988,
over four hundred years after Pascal's "final word" on casuistry, Jonseo@ndnr
argue that, although the abuse of casuistry is wrong, casuistry ("unabusedSgisi|
aide in solving practical moral problems. Well aware of casuistry's condraMeistory,
Jonsen and Toulmin conclude that it is éfbeiseof casuistrynot casuistrytself, which
deserves Pascal's scathing attack. The important point here is #hbatsaapractice is
not necessarily synonymous with a comptsiademnatiorof that practice. In making
this important distinction, Jonsen and Toulmin's 1988)se ofCasuistry takes on the

challenge of reviving casuistry as a respectable method of morahiegs

Casuistry and Consensus

The Abuse of Casuistgrew out of a research project for the National
Commission for the Protection of Human Subjects of Biomedical and Behavioral
Research. The major focus was to develop guidelines for medical perstwonaien
often confronted with challenging moral cases. Interestingly, Jonsen andiiioul
observed that despite the high level of agreement of members of the Commidston on
medical personnel should respond to specific, morally problematic cases, the individua
justificationsfor their conclusions varied considerably. For example, a Rabbi’'s reasons
for withholding life support might differ from the justification offered by gnastic

medical doctor or a Catholic priest. Jonsen and Toulmin note that "one outcome of this

13



work was a casuistry (or moral taxonomy) for distinguishing accepiainte

unacceptable ways of involving humans as subjects in medical and behaviorahtesear
(vii). Jonsen and Toulmin recognized that although significant, deep-sgatetn@nt

over the abstract principles governing research remained among menibers of
Commission, a high-level of agreement was found on what should be duenticalar
cases It appeared that it was easier to agreeesolutionsto cases than to share
commitments tgrinciples Apparently, the ability of the Commission to come to
agreement on specific cases had nothing to do with agreeing on principles; thheabilit
reach consensus came about when the focus was oorttext of the casat hand.

Rather than perpetuating interminable debate, casuistry uncoveredestet®n which
people agreed. The final outcome of this project was a moral taxonomy thdisketh

the circumstances under which medical research on humans may be acceptsinbet, |
the taxonomy that arose from paradigm cases proved to be a prerequisite for prabper m
understanding. In Chapter Three, | have much more to say about how taxonomy works
in casuistry, given that a proper understanding of what taxonomy is and how ibrfigncti

is key to understanding casuistry’s persistence.

Alternative Conceptions of Casuistry

Before clarifying casuistry in more detail, it is important to nb& there are
several alternative views of how casuistry might be conceived and practicedf Dee
best ways for understanding these views is to look at them on a continuum (Figure 1).
On the one extreme, some argue that casuists ought to rely heavily on principles

(principle-based). The opposite position questions whether principles are aeated
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perhaps casuistry can stand on its own (principle-absent). A middle-ground view argues
that although casuistry is not sufficient on its own, it need not become excessigly
on principles nor should it reject principles all together (principle-modesis hélpful
to identify which of these three alternative conceptions of casuistry is vemithng in
order to be clear on what is meant by neo-casuistry. | argue thatribple-modest
approach captures casuistry’s highest aspirations.

(1) Principle—based Casuistry is not sufficient on its own,

principles are most important; casuistry is merely a tool to apply

principles.

Example: Much of the applied ethics movement (1970s to present).

(2) Principle-modest Although casuistry is not sufficient on its own,

principles are not the heart and soul of ethics.

Example: Jonsen and Toulmitidase of Casuistry
(3) Principle-absent Casuistry is sufficient on its own, no

principles are needed. Example: situation ethics of the 1950s.
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(necessity of (no

principles) principles)
@re reliance less relia@

(1) casuistry not (2) principle- (3) casuistry is
sufficient on its modest sufficient on
own approach its own
principle-based principle-modest principle absent

Figure 1 Casuistry: Alternative Conceptions

Those who argue for strong support for the necessity of principles in casuistic
thinking (1) tend to focus on casuistry as merdigahto be used, primarily in complex
cases. This constitutes a representative number of thinkers, some of whonmrconside
themselves casuists, but many of whom are not, properly speaking, casuistscoithe
of this way of thinking is the idea that principles offer objective stagoigts for moral
reasoning. Thus, as the argument goes, beginning with objective principlesnogsr
the interjection of subjectivity into the reasoning process. Indeed, one ofithelanas
of the principle-based approach is that this view avoids the subjectivity ofgelyin
situation ethics or casuistry alone. From a principle-based perspectivetisithjis a
serious threat to moral reasoning. This is an important point. The need for shared
assumptions (necessity of principles) is a main focus of the principle-b@s®deh. In
this view, casuistry is merely necessary to complete the task of regsathprinciples.

Although this way of thinking shares some similarities with the applied ethics
movement that has flourished since the 1970s, much of applied ethics has little to do with

casuistry. This is an important point, given that casuistry is sometimeatednfl
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(improperly) with applied ethics. For example, casuistry is sometimesurately

viewed as simply one method or tool that might be used isaitvéceof applied ethics.

John Arras (quoted in Jonsen and Toulmin) describes, then criticizes, this

misunderstanding of casuistry.
So long as we take some general principle or maxims to be ethically
binding, no matter what their source, we must learn through the casuist’s
art to fit them to particular cases. But on this gloss of ‘casuistry,” the most
hidebound deductivist, not to mention the more subtle partisans of
reflective equilibrium, would have to count as casuists. So defined,
casuistry might appear to be little more than the handmaiden of applied
ethics. (329)

This highly limited (and | would argue, mistaken) notion of casuistry is oftenasmdbr

by those who uphold a principle-based approach to casuistry.

Casuistry should not, properly speaking, be considered merely a tool used in
applied ethics. In fact, much of applied ethics eschews casuistry in favor o a mor
principle-based approach to moral reasoning. Applied ethics, more often thaan®t, st
with principles, not cases and case paradigms—the starting points fotrgasgmnsider
that most work in applied ethics involves starting from a theory or principle ¢(catalg
imperative, happiness principle, veil of ignorance) and applying this theory oipfeite
a specific case. At best, this would place the applied ethics adherents iretjueycaf a
principle-based casuistry. Thus, applied ethics, as typically practiasat, gasuistry. In
fact, much of applied ethics can be done (and is done) without employing casAsstry

Arras argues (quoted in Jonsen and Toulmin), “What differentiates the new gasuistr
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from applied ethics, then, is not the recognition that principles must eventually be
applied, but rather a particular account of the logic and derivation of the printigles t
we deploy in moral discourse” (330). Arras concludes that the term cashisiig e
reserved for what he refers to as a “common law ethics model,” what we migtie e
with case-based reasoning (Jonsen and Toulmin 330).

The key point for understanding most approaches to applied ethics or even
principle-based views of casuistry is that when case-based reasominigagosition of
functioning merely in &elpingmode, the starting point is still principles. In this way of
thinking, casuistry is used merely as a method to flesh out those principles and apply
them to specific moral problems. Importantly, in Chapter Three, | detail how the
underlying logic of casuistry does not focus on applying principles. In adddithe
logic of casuistry being different from both principle-based approaches @stchpplied
ethics perspectives, it would be inaccurate to equate casuistry with appicsdoeteven
to include casuistry as a type of applied ethics. Quite simply, casuistigpplied ethics
have fundamentally different ways of conceiving how logic and principles function.

A far smaller group of thinkers make up the opposite end of this continuum: the
perspective that holds casuistry as sufficient on its own (alternative 3 pfgtatisent).
Adherents of this approach view casuistry as a complete alternative mziplprbased
approach, one in which principles plagrole (or a far more nebulous role). As a stand-
alone activity, casuistry is viewed as not needing any starting points-igbesare
irrelevant. Given that no principles are necessary, results of moralrdébbs can be
derived without any hidden shared theory or principles. The situation ethics movement,

most prominent in the 1950s, comes close to falling into this category. Even when
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situation ethicists invoke principles, these principles tend to play a versagjeaimost

mystical role in ethical deliberation. Consider Joseph Fletcher owes$isituation

ethics in which the abstract principle of “love” functions to guide ethical idecis

making. Jonsen and Toulmin outline some of the differences between situation ethics

and casuistry:
Where the casuists had worked with a multitude of moral paradigms,
principles, and maxims, situationists acknowledged no general principles,
or only a single principle...Where the casuists had been attentive to
‘circumstances’ as one feature of moral life among many others,
situationists reduced the moral life to a bare succession of circumstances.
The casuists analyzed novel cases by analogy with prior or paradigm
cases: situationists focused on moral choices that were concrete but unique
and isolated. (272)

Interestingly, casuistry and situation ethics have been subjected to theypamef

criticism: these approaches have been criticized as too subjective and fasendyf

“principled” in their approaches. The alleged lack of principles is key to ti@fi

criticism. Indeed, the condemnation of situation ethics by Pope Pius Xll in 1956, along

with most of the academic criticism of situation ethics focuses oalldgedlack of

principles to guide moral discernment.

The middle way (alternative 2, principle-modest) contends that casuistry is not
sufficient on its own, but needs a “theory modest” employment of principles. When
casuistry is employed in philosophical ethics, defenders of this middle way abhedon t

obsession with principles and accept an unproblematic understanding of what counts as
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“good.” This view attempts to counter the claim that principle-based reasoning is
objective while casuistry is not. The obsession with principles tends to point up the
indispensability of a theory-modest view of casuistry.

Each of these views of casuistry is often paired with some academic disa@pli
school of thought (virtue ethics, communitarianism, theology, sociology, biomedici
feminism). The convergence of casuistry and these disciplines or schools of thought does
not necessarily work in the same way in each case. For example, thewragrfe
converges with casuistry is very different from the way in which theoldggtas itself
to casuistry. | detail these divisions and the metaphysical issuas bgifieese
convergences in the next chapter.

An important insight emerges from all of these alternative possible views.
Regardless of their differences, all three views contend that practcal pnoblem
solving typically requires that we employ some sotb@bnomythat organizes our past
experiences in dealing with similar cases. We negotiate our moral liveakigg
connections between accepted paradigms of what good conduct is and how closely the
particular circumstances that confront us fit those paradigms. In Chdyoésr, | address
the topic of exactly how taxonomies function as knowledge. My hope is that this brief
reference to taxonomies might help to shed some light on a major factor that
distinguishes these three alternative conceptions of casuistry fronothaec. Namely,
the difference is based largely on the level of dependency that each alteroatigption

of casuistry places on principles.
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Casuistry: An Example

A simple example, accompanied by a diagram, might further illustfze Make
to be the proper use of casuistry (alternative 2, principle-modest). Considerglod aas
middle school student who is caught throwing ice in the school cafeteria (Figuree)
casuist starts with a "paradigm case": a clear-cut, unproblematigpkate The paradigm
case may be an actual, “real” case that has occurred in the past. It mikgtetcal
construct; in practice rarely do we come across ideal cases that cartula¢eelvaithout
gualification. Using the paradigm case as the starting point, the casngp@tto
determine how much the particular case under consideration differs frqpartdigm
case. If this was merely a case of a student "fooling around" (Ajteatinginjury,
then we might judge the student on the basis of whether injury actually occurred. A
student who was "fooling around," but actually caused major eye damage to another
student, would probably be judged differently from a student who was "fooling around”
but who caused no injury. In a similar manner,dizeof the ice (B) might influence our
judgment of the case. A smaller piece of ice is less likely to causg, imjnereas an
unusually large piece of ice might be consistent with malicious intent or, at thieast,
exceedingly poor judgment. Another factor to consider might be the number of times the
student in question has committed this sort of infraction (C). First time offeratelsec
grouped separately from second or third time offenders. Another possible cétegory
analysis might focus on intent (D). Similar to the reasoning used in lega] taseht
be argued that a student who throws ice with malicious intent and causes injudy shoul

receive a harsher punishment than a student whose intent was malicious, but who causes
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no injury. The end result of a casuistic reasoning process is a taxonomgifecatasn

of distinct, but related, groupings into which a particular case may fall.

B. size of ice

A. fooling around

PARADIGM
CASE

throwing ice in
cafeteria
(paradigm case)

D. malicious inteni
C. # of offense

Figure 2 Casuistry lllustrated: A Taxonomy

Another way to understand casuistry's use of taxonomy is to look at two other

examples outside of philosophical ethics: common law and medicine. Common law

makes use of taxonomy: "a detailed and methodical map of morally signifleamedises

and differences” (Jonsen and Toulmin 14). Beginning with a paradigm case—eutlear

case of robbery, for example—the common-law casuist might attemgjuie laow

specific cases may or may not be analogous to the model case. For instamree3 Fi

illustrates a very simple legal example of how cases may be analogous-amnéldgous.
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In both cases 1 and 2, the thefts involved stealing a similar amount of money ($5 to $7) in
exactly the same manner (shoplifiting) from the same type of establishme
(grocery/convenience store). Cases 1 and 2 are easily identified agoasalélowever,

case 3 is dis-analogous to both cases 1 and 2. Case 3 involves at least three main
differences. First, there is a significantly higher monetary amount dsastolen

($100,000 instead of $5 to $7). Second, there is a far more serious, perhaps life-
threatening manner of theft (theft at gun point versus shoplifting). Third, theere is

different type of victim (Pentagon versus grocery/convenient store). Cotisadeases

1 and 2 would hardly lead to federal charges; while case number 3 might very well lead

to federal charges and, if convicted, a mandatory prison sentence.

Table 1 Analogous Reasoning

Case 1 Case 2 Case 3
what was stolen ~ $5 $7 $100,000
how it was stolen  shoplifted shoplifted at gun point
from whom stolen grocery store convenience store Pentagon

Analogous reasoning involves making distinctions based on the specific difference
surrounding a particular case: the "who, what, where, when, how and why" oféhe ca

As Jonsen and Toulmin observe, "anyone who has occasion to consider moral issues in
actual detail knows that morally significatifferencesetween cases can be as vital as
theirlikenessés(14). What makes differences so important is their ability to alter the

category into which a specific case may fall. A robbery with intent to Kslifato a
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different category and thus is subjected to a different ethical evalulasinratrobbery
where no malicious intent exists or deadly weapon is used. Case precederds Ascti
starting points in making judgments of new cases that emerge. In a sisulaem
clinical medicine's use of diagnosis clearly demonstrates the model of taxtmetm
casuists find so useful. Medical students are trained to recognize case®thplify
symptoms in order that they may, in the future, identify a particular diseagargrthat
fits the taxonomic classification. Just as a botanist can only identify specbye
knowing the taxonomy of currently known species, so the medical doctor must be
familiar with the practical attributes of particular medical casesder to make a proper
diagnosis. Sometimes medical professionals will disagree in their diagtioses often
a result of the presumptive and revisable nature of casuistry. Given the defgc@nc
principle-based approaches (abuse of misguided applications, impersonalteppbt
principles, endless unresolved disputes), the use of casuistry is inevitabldgnikiel
common law and medicine.

Although | have much more to say (in Chapter Three) about how analogous
reasoning functions, it might be helpful to respond briefly to one challengeltgans
reasoning. When dealing with taxonomies, disagreements arise over whatasoaints
relevant feature of a case or what counts as a relevant distinction betaegn ca
However, there is an important difference betweeattical disagreements found in
analogous reasoning and more fundameptalpsophicalconflicts often found in
principle-based reasoning. Consider a situation that involves analogous reasoning
dealing with taxonomies. For example, lawyers arguing over which case@nebest

fits the current murder case at hand are involved in a debate that is structhned wit
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rather specific rules for practical reasoning. The basic rulesmjoge~vhether one case
is analogous to another case are relatively clear: you must justifgieaffsimilarity
between specific characteristics of the current case at hand and thossefpaecedent.
Given that the rules are clear, chances are increased that a resolutpoawail. In
addition, most differences involved in analogous reasoning point to “grey areas” as
opposed to diametrically opposed conclusions. For example, it would be far more
common to find a debate on whether a cased®nddegree, versuhird-degree murder
rather than a dispute over whether a case should be condidsgtrdégree murder versus
third-degree murder. Because of the accepted, basic rules of analogous reasoning,
extreme differences are typically avoided. On the other hanghtlusophicalquestion
of whether killing a human is morally wrong focuses on a more fundamental aidéere
Because of their fundamental nature, conflicts gverciplestend to be interminable.
Certainly, disputes over taxonomies and cases persist; like other functionsistrgas
this form of moral reasoning is not perfect. On the other hand, as | show in Chapter
Three, if we are to deal with specific moral cases, then analogous reasohing wit

taxonomies offers significantly more hope than principle-based approaches.
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Casuistry and the Tyranny of Principles

It is the mark of an educated man to look for precision
in each class of things just so far as the nature of the
subject matter admits.
Aristotle

Nicomachean Ethic$094b24-26

Perhaps the best way to situate casuistry in the field of philosophical etbycs is
contrasting case-based reasoning with its major competitor: princigde-lapproaches.
Before delving into the major differences between these two approachaipaary
note is in order. In laying out the rather stark differences between princiglé-bas
approaches to ethics vs. casuistry, it mayistakenlyconcluded that principles hawe
role in casuistic thinking. As | argue in subsequent chapters, principlgseemgte in
casuistic thinking, albeit qualifiedone. The key phrase associated with this idea is that
casuistry is “theory-modest.” For casuists, principles should neither deneithatal
discourse nor should they be excluded from casuistic thinking. In contrasting principle
ethics with casuistry, my goal is to lay the groundwork for uncovering the pper
principles ought to play in casuistic thinking. Before moving on, it may be helpful to lay

out the conflict that emerges between these two approaches.
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Table 2 Principle-Based Ethics versus Casuistry

Principle-Based Ethics Casuigtr
focus on application of focus on case itself
abstract principles
ethics as a science ethics as an art
primarily theoretical practical, informed by theory
discourse bound by discourse bound by lived
epistemology experience
ethics as domain of ethics as domain of
philosophers conscientious people
geometric paradigm rhetorical paradigm
debate only debate and dialogue
find universal principles find workable taxonomies
conclusions definitive conclusions probable
absence of conclusions due td qualified conclusions
lack of consensus

Consider an example that contrasts casuistry with its counterpart: pribageed
ethics. In 2004, a third-grader at Sun Valley Elementary in Birmingham, riAkalbas
suspended for "Possession of a weapon firearm replica” (Wolfson, “Tiny Toy.Gun”
The nine-year-old boy had brought a small, one-inch long, plastic G.I. Joe toy handgun to
school. Although his suspension was eventually lifted by the school board, the board
remained unwilling to admit that there was something wrong with the sel& it'Keep
in mind that we're trying to run safe schools...Now sometimes the public does not like

what we do to make schools secure, but at the same time we have to make sure that the
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children are protected" (Wolfson, “Third Grader”). From a casuistic point of, view

might understand this as a case of a taxonomic misuse of the term “weapon.ll,A sma
plastic G.l. Joe toe gun does not seem to belong in the category of “weapon.” However
consider the school board’s principle-based (versus casuistic) perspectigecaisthi
Underlying the school board’s decision was an uncompromising commitment to the "no
weapons" rule. The deontological "no weapons" rule is presented as inflexibteygff

no exceptions; no distinction seems to be made between a real gun that can causse seri
harm and a harmless, one-inch plastic toy gun. The decision to suspend the student,
along with the rationale in defending the rule, points to a form or reasoning lacking in
discernment and discretion. Consider the contextual factors that might have been
examined by a casuist looking at a taxonomy of previous cases of “weaponsiposses
ability of alleged “weapon” to actually cause harm, age of accused, function fdr whic
the weapon was produced (to play with as a toy), apparent intent on bringing alleged
“weapon” to school (seemingly to play with other G.I. Joe enthusiasts). Unfaiyynat
contextual factors were not considered, leading to a punishment contrary to common
sense.

Casuists often charge that principle-based approaches like the one described
above are at the center of the problems that plague moral reasoning. As Jonsen and
Toulmin argue, the almost exclusive reliance on principles as the majorifotasal
reasoning has led to a "tyranny of principles.” The "tyranny of princig®rhaps best
understood by Aristotle's distinction between theoretical sciapstémeand practical
wisdom phronesi$. Aristotle warns us that we should not expect the same kind of

certainty in all fields of knowledge for "It is evidently equally foolish toegtg@robable

28



reasoning from a mathematician and to demand from a rhetorician scientifi¢ proof
(Nicomachearcthics1094b24-29). Unlike geometry, where rigorous, deductive
reasoning gives us certain conclusions that follow necessarily from indebitabl
principles, ethics lies in the practical realm where flexible, inductasoring yields
probable conclusions that arise not from abstract principles, but from thespecifi
contingent facts of individual cases. In theoretical pursuits, statemetitdesiezed,
atemporal, and necessary" while practical fields give rise to argsriattare "concrete,
temporal, and presumptive" (Jonsen and Toulmin 27). What casuists embrace are
"methods for resolving problems" not "chains of proof." To yield to the tyrahny o
principles is to mistakenly treat moral problem solving Hsearetical rather than a
practical science.

The deficiencies of relying primarily on formal logic, with its emphas the
deductive method—a procedure that involves reasoning from universal principles to
specific conclusions—are often cited by casuists as a major problem inttiple-based
approaches. Certainly, casuists are not rejecting formal logic, only pointirtg out
limitations as the primary method of resolving practical moral problenmspl$put,
formal logic, and the principle ethics approach that relies so heavily on fagnglis
ill-suited to the resolution of specific moral cases. In summary, cotittee principle-
based approach to reasoning have charged that it (1) can be abused by misguided
applications (Jonsen and Toulmin), (2) is impersonal and lacks a "human face" (Smith
56), and (3) alienates people from their moral selves, isolates them frloemperaence,
and is "hazardously incomplete in defining ethics" (Reich 17-19). Principéstbas

approaches often lead to endless disputes and to significant philosophical challenges.
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The dichotomies between principle-based ethics and casuistry suggest a
continuing, and perhaps, never-ending tension between these two approaches. As
important as this tension may be, there arises another crucial questibe.nidst of the
contentious debate between casuistry and principle-based approaches, why does
casuistrypersis? Given how diametrically opposed these two approaches appear, and
how much effort principle-based adherents spend on discrediting case-basathggas
why does casuistry continue to be inevitable in so many discussions? In agel®ta
fields—not only in ethics, but in medicine, law, business, and education—the use of a
case-based versus a principle-based approach appears inescapablencéhistakes a
detour from the traditional discussion of the casuistry/principle-based debatkeylhe
concern is thisexactly why does casuistry persist? Is there an elusive quality that

accounts for its inevitability or is there something more definitive that can befiel@nti

Principle-Based Ethics versus Casuistry

Consider what is involved when someone engages in casuistry. At its most basic
level, to practice casuistry is to allow for exceptions and qualificationrscbgnize that
casescan make a significant difference. In contrast to exceptionless forms of moral
reasoning, casuistry views exceptions and qualifications as essential torpovpke
reasoning about specific cases. In this sense, casuistry runs countedeéarange of
principle-based approaches. From strict interpretations of Kantian deoc#éblogiral
reason to contemporary "no tolerance" policies, casuistry challenges stime w
established theories and practices. In focusing on qualifications, cabaistiyes a

particularkind of solution—one that participants with a penchant for principle-based
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approaches often find unacceptable. Adherents of principle-based approache®wften vi
casuistry's focus on distinctions and qualifications as antithetical to prmpal
reasoning. What they uphold as a high value for moral reasoning is clarity and
definitiveness in moral evaluations. Principle-based approaches strive to avoid the
distinctions and qualifications that subvert the principles that they uphold. This major
division—between thgualified judgments of the casuists and thversalized
imperatives of principle-based theorists—is at the core of current debates in neo
casuistry.
Principle-based approaches typically start moral discussions by invdistrge

principles, such as "respect for life" or "respect for choice." In cantasuists begin
with cases. For example, Jonsen and Toulmin point to the case of 1984 vice-présidentia
candidate Geraldine Ferraro, who personally opposed abortion while publicly upholding
a pro-choice stance. Despite the pro-Vatican's condemnation of Fgucemitisn as
“inconsistent,” a number of prominent American Catholics sponsored a full-page ad in
The New York Timabat upheld abortion as an acceptable moral chim@mme cases
Underlying this debate are

two very different accounts of ethics and morality: one that seeks

eternal, invariable principles, the practical implications of which

can be free of exceptions or qualifications, and another, which pays

closest attention to the specific details of particular moral cases and

circumstances. (Jonsen and Toulmin 2)
Unfortunately, when the "right to life" is as unqualified as the "right to choose,"

temperate discussion, discriminating distinctions, and practical solutiosslayalinated

31



to one's adherence to ultimate principles. The contentious tone that continues to
dominate the public debates on abortion illustrates what can happen when principles are
overemphasized in moral debates.

This example points toward an important distinction between two different types
of problems. First, there is the problem that is caused by clashaa@plesthat appear
to be interminable. The clash between "the sanctity of life" versus Yifetoi choose" is
an example of this kind of problem. Second, a very different set of problems arise with
trying toapplythe principles to practical problems. Even when interlocutors agree on
basic principles (e.g., "do good and avoid evil"), strong differences may stillaaxhow
to apply the principles. This is a common problem among religious adherents who might
agree on a number of basic ethical principles, yet disagree on the practidadations
of those principles. In short, the major problem with both interminable disputes over
principles and with their applications is that these approasffersno way to resolve
practical moral problems In fact, the principle-based approach typically ensures that
important ethical dilemmas will have no terminus. Given this orientation, threakter
return of debates on abortion, euthanasia, capital punishment, among many other topics,
seems inevitable.

The appeal of principles is relatively easy to understand. Principles offeesimpl
statements that everyone can understand. They offer a clear path in a morally
problematic forest in which it is very easy to lose one’s way. Principtesasy to
remember, repeatedly invoked by society, and challenge people to aspire thvés¢ hig
form of moral life. Why would anyone want to abandon principles? The Ten

Commandments, for example, have served as guiding principles for centuries. But the
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concern here is not with whether principles have appeal. Clearly they do. heneisit
guestion of whether principles should be abandoned altogether. No theory-modest
casuistry would make such an argument. One important question is therpteper
principles should play in moral decision making. Should principles be at the forefront of
moral deliberation, or is there a different role that principles ought to play?

The apparent need for focusing on ultimate principles in ethics is so entrenched in
the minds of most thinkers that even a sympathetic reviewer questions wiasthstsc
like Jonsen and Toulmin "need some type of universal principle" lest one face "problems
of historicism or the potential collapse of casuistry into a type of naivevisiati
(Alonso 641). However, such criticism appears to be misguided. As Jonsen and Toulmin
observe, "So (it seems) once we accept rules and principles as the tealaof
ethics, no middle way can be found between absolutism and relativism" (6). It isgust thi
"middle way" that casuists seek. Casuists do not declare principles and rubasdnull
void, rather they fashion a "limited and conditional role" for what has often been
understood to be unlimited, unconditional ethical principles. This is an important point.
Casuists are not unprincipled relativists; they argue for a quakfiedrole of principles
in the decision making process. Unlike situation ethics, casuistry acknowtadges
usefulness of principles as an integratt of (but not the essence of) solving moral
problems.

In contrast to strict principle-based approaches, casuistry turtiesan toward
individual cases and to debating the relative merits of choosing one solution tdfia speci
problem over another solution. What casuigiscouragess a theoretical battle

between abstract, universal moral principles. As argued earlier, cashistild not be
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conflated with a mere application tool for principles, rather casuistuséscon an
exercise of judgment that moves beyond applied ethics. The philosophical justificati
for this way of thinking is not new. As Jonsen and Toulmin recognize,

Aristotle himself saw that ethics itself contains no essences and

that there is accordingly no basis for geometrically rigorous

theories in ethics. Practical reasoning in ethics is not a matter of

drawing formal deductions from invariable axioms, but of

exercising judgment—that is, weighing considerations against one

another. lItis a task not for clever arguers but foptivrenimos

(or "sensible practical person™) and #rhropos megalopsychos

(or large spirited human being). (341)
If Aristotle is correct, then the direction of many contemporary ethisalidsions is
seriously misguided. Current practices that focus on a battle of univérsal et
principles (as well as much of the applied ethics movement) miss Arstatiat: ethics
belongs to the realm of practical reasoning. Importantly, practiasbnéng goes far
beyond merely knowing how to apply principles wisely. As a form of practical
reasoning, casuistry does not meiabtantiateprinciples; casuistry redefines the role
principles play in moral reasoning.

In reducing moral reasoning to the application of principles, principle-centered

approaches advocate a theoretical basis for moral debate in whichginactral
solutions are often impossible. Consider the interminable debates on abortioh, capita
punishment, or euthanasia. A similar structure seems to dominate these deltht®s. Ra

consistently, one principle-based term is pitted against another. For exdraganctity
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of life is put up against the right to choose. In understanding ethical debate A®an “a
nothing” battle between universal principles, the possibility of any sodropromise or
consensus is dismissed. As Jonsen and Toulmin conclude, "So (it seems) once we accept
rules and principles as the heart and soul of ethics, no middle way can be fourehbetwe
absolutism and relativism” (6). This is a key problem with strict principtedba
approaches: the inability to resolve important practical moral problemise firinciple-
based approach cannot offer a viable way to resolve practical moral problembjghen t
approach is, at best, severely limited or, at worse, useless for addtbesmgriad of
practical moral problems that cry out for resolution.

This critique of principle-based ethics is neither a condemnation of principles
themselves nor is it a claim that casuistry can stand on its own. The "thedegth
approach of casuistry carves out a role for both casuistry and principles \aghistc
reasoning. Rather than principles forming the “heart and soul" of ethicadbeinder
consideration becomes the starting point. Rather than a rigid use of principlesutiseé c
employs paradigm cases, taxonomies, and analogies as tools to explore tie specif
details surrounding an individual case. Furthermore, | also want to be careéuifto c
that | am not suggesting that all casuistry is successful. There at®sgua which
casuistry fails to allow people to reach agreement. However, as liarGhapter Four,
even the failures of casuistry exemplify casuistry’s persistence.idéomnisat hardly any
of Plato’s dialogues, despite long debates on definitional issues, yield deBniti
considered satisfactory by all participants. At the same time, déspileck of
consensus, the exploration of the terms in question is viewed as an important @xercise

clarifying terms and exposing errors in thinking about the terms. Likewisggue that

35



casuistry persists is not to contend that casuistry is alstagessfulmerely that it is
essentiain contributing to a proper debate on practical moral issues.

The distinction between principles versus paradigm cases is an important one. In
many ways, principle-based approaches consistently downplay the role ¢f cases
privileging theoretical principles above particular cases. On the other haadigpa
cases focus on particulars: specific examples of ethical behavior. Thesegoge us
what we might describe ahironeticknowledge. This knowledge of particulars is, albeit,
only useful for a specific group of cases—situations that share enougi famil
resemblances with the paradigm case. Rather than being independent,gitrasesic
knowledge is very much connected to the particular case under discussion. The
knowledge gained is not sufficient to gain insight into all cases of, for exanipiey,ki
but leads to insight into the specific set of cases that are similar to thégparase.

In some respects, this distinction between principles and paradigm casss shar
similarities with the call that others have made for a “phronetic saeaie.” Like
casuistry’s frustration with principle-based approaches, some critiquesialf science
have charged that social science has tried too hard to imitate the stafdtue natural
sciences. Bent Flyvbjerg argues for a phronetic social science to cdwniteorte
principle-based approach of the natural sciences. In a similar veinjriAlistaintyre
points out that exceptions to social science rules prompt us to ask whether gsesanul
be universalized. With its reliance on paradigm cases, casuistry callsifioitaa move
away from the universalizing tendency of principle-based approaches. It altotpoi
the need for the recognition that many principles are actoaigdon cases. This is an

important observation. If principles are based on cases, then this puts the pbaséile-
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adherents in the awkward position of downplaying the importance of the very
methodology that forms the basis for principles in the first place.

Another way to understand this division between casuistry and its main contender
(principle-based approaches) is to view these two approaches as engagiegantdif
kinds of logics. The logic of the principle-based approach is heavily philosophical,
focusing on traditional notions édrmal logic: deduction, demonstration, entailment, and
formal argumentation. On the other hand, casuistic reasoning has a closgtaffinit
informal logic, focusing on the study of debate, rhetoric, argumentationftansl. eAs
David H. Smith notes, "casuistry had its methodological roots in classicalich@bin
philosophy. The moral reasoning employed is rhetorical” (39-40). Conceivingtcasui
as a rhetorical activity contrasts with a more logical, demonstrativeofienoral
reasoning. As MillerQasuistry and Modern Ethizgptly notes,

Eschewing the need to construct abstract, impersonal principles
and a deductive methodology, a "rhetorical casuistry" sidesteps the
inclination in ethical theory to view the moral life from Olympian
heights, detached from concrete existential needs, practices, and
concerns. For the casuist, like the rhetorician, the focus is on what
Toulmin refers to as the local, the particular, and the timely. (223)
In an analysis (and criticism) of Jonsen and Toulmin, Stanley Hauerwas (witiogsarcr
of Jonsen and Toulmin | outline in Chapter Three) echoes this rhetorical turn, $tating t
he is “sure that they are right to direct our attention to rhetoric asialaamponent for

understanding moral reflection” (271). Practical deliberation involves dialglie
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informal logic, while the task of theoretical speculation is demonstration and
universalized conclusions.

The contingent nature of casuistic thinking also contrasts with traditional
philosophy's obsession with foundational metaphysics. Casuistry more cissathybles
rhetorical modes of thought, in the best sense of the term, as opposed to formal,
philosophical logic. Plato's characterization of the sophists as unphilosophieal mor
relativists highlights the difficulty philosophers often have in dealing vatitiogent,
timely decisions: those practical daily affairs that rhetorickenge addressed throughout

history. Interestingly, history's "first set of clearly formekhimoral ‘cases' " come from

the philosopher/orator/legislator Cicero (Jonsen and Toulmin 75). Cicero put a "human
face" on the abstract "natural law" theory of the Stoics, while HerraagdTemnos
(second century B.C. E.) offered his influential theorgtasis a stopping point in a
contentious argument - the point in time when people agree to dis&leestsleads to

the creation of substantive argument by locating a key idea in a speech aongidgvel
arguments for and against this central point. Unlike the mathematician, tiwécran
accepts conclusions to arguments as having degreeshEble notabsolute certainty.

The rhetorician might argue, for example, that there is “strong reason’i¢geotrie guilt

of a person in a particular case. A mathematician does not refer to conclusions as
“strong” or “weak." It is nostrongly believedhat 1 + 1 =2. Ratheit,follows by
necessityhat this is the case. In contrast, the neo-casuists propose that principles ought

to have a "limited and conditional" role in ethical discourse; the focus ofethaaild be

onsolving practical moral problems
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Conclusion

The casuist, like the rhetorician, begins with cases. Unlike casuistry, the
principle-inspired approaches fall victim to what Jonsen and Toulmin refer to as the
"tyranny of principles" (5-11). For the casuist, principles have a limitedtrodg don't
take center stage, but perform in tandem with paradigms, taxonomies, and maxims.
Interestingly, principle-based approaches consistently deny the img@départicular
details in a case. For example, interlocutors on both side of the abortion debate often
bracket out the details that they contend are irrelevant. Pro-life adhgpeoadly ignore
details regarding how a woman got pregnant, and pro-choice supportersyyghoalse
not to distinguish between the differing reasons a person might give for wanting an
abortion. As | argue in Chapter Four, despite their dismissal of the detailgrgling a
case, principle-based approaches almost always base their principbesesand
exceptions to cases (counter-examples). This insight leads to a troubling tiaserva
principle-based approaches seem to deny the very knowledge that is needed to for

principles in the first place. They deny cases and their particulars.
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The “perennial divergences” between principle-based versus casuistic approaches

is summarized by Jonsen.

The counter-casuists wish to find the answer outside the case; the
neo-casuists seek it in the reciprocity between circumstances and
broader vision. The counter-casuists want a sure answer; the neo-
casuists are satisfied with a plausible one. The neo-casuists insist
that the circumstances of the case bear genuine moral meaning,
even if they are not the ‘locus of moral certitude’; for the counter-
casuists the color of moral meaning comes to the case only from

the light of principle and theory. (Keenan and Shannon xiv)

Having set up the conflict between casuistry and principle-based etiwdsniow be

easier to understand the more specific contributions and challenges of nistrycas

Regardless of whether one is a supporter or critic of casuistry one conclusi

appears to be beyond doubt: casuistry persists. From the casuistic point of view, we

negotiate our moral lives by making connections between accepted paradighat of

good conduct is and how closely the particular circumstances that confront us fit tha

paradigm. In this sense, we cannot escape casuistical modes of thoughpldvigtiex

of casuistry takes on the following format.

In Chapter Two, | review the literature of neo-casuistry and demonstrate
how much of this research, unfortunately, is informed by principle-based
approaches to casuistry. As | review this literature, | argue thathet
principle-based and principle-absent approaches suffer from a number of
insurmountable problems. In addition, | also offer a way around these

problems: embracing a principle-modest approach to casuistry.
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In Chapter Three, | address a set of epistemological questions about what
kind of knowledge is required to engage in casuistic reasoning. Exactly
what kind of knowledge is casuistry? How do we come to know the
paradigm cases? Do our biases undermine our understanding of paradigm
cases in such a way to corrupt the practice of casuistry? What counts as a
vital difference between these cases? How do we know when we have
accurately identified such differences? How do paradigms, analogies, and
taxonomies actually work? In short, Chapter Three explores the
distinctions between the differekindsof knowledge needed to know
paradigm cases.

Finally, in Chapter Four, | offer a detailed example that illustrates the
persistence of casuistry: the case of the lying bishop. | also explore the
different kindsof casuistic persistence. In addition, | examine situations

in which casuistry fails to produce agreement and | explain how these
cases contribute to casuistry’s persistence. | conclude with an argument
that places casuistry in the category of a “neo-premodernist” approach to

moral reasoning.
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Chapter Two: Neo-Casuistry: Problems and Challenges

"...itis a lesser sin if a man seduces a beautiful woman than an ugly one,
for he is compelled by beauty, and, where there is greater
compulsion, there is less sin."

Alain of Lille,

guoted in Jonsen and Toulmin 119

One way to understand the alternative conceptions of casuistry offered in the
contemporary literature is to organize this scholarship into three majorefatomas of
casuistry” noted in the previous chapter: principle-based, principle-modest, angi@rinc
absent. This helps to clarify the different approaches both theorists and@racitake
toward casuistry. The classification also prompts several interestistjaqnse Does
neo-casuistry fall into one of the major pre-established ideological cegggarave neo-
casuists carved out a specific niche for themselves? Which of the thegert, if any,
comes closest to fulfilling the proper role of moral reasoning? Probing theraritewe
guestions like these points to a number of problems and challenges to neo-casuistry.

This chapter advances a very specific argument about cashisinthe
principle-based and principle-absent approaches to casuistry are fraught with problems
In this chapter, | suggest that the resolution to these problems is found in a principle-
modest approach. This chapter focuses on the two views at the ends of the continuum:

principle-absent, principle-based. Tprinciple-modestonception of casuistry will be
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developed and defended later, in Chapters Three and Four. The aim of this chapter is to
review the literature of neo-casuistry and to demonstrate how most ofdrasuie, to

the detriment of neo-casuistry, focuses on understandings of casuistry that are in
opposition to a theory-modest approach. The recent literature on neo-causistry can be
organized around the following six major problems: (1) Is casuistry seltigutf? (2) Is
religious casuistry theory-modest? (3) Does casuistry require sharedtandangs? (4)

Is casuistry plagued by subjective bias? (5) Is a theory-modest appraatbeat in

biomedical ethics? and (6) Is a theory-modest approach practiced in fenhits? et

Problem #1: Is Casuistry Self-Sufficient?

On one of the far ends of the spectrum is the view that casuistry is selfesffi
no principles are needed for ethical deliberation, individual cases areesifta
produce the desired result of resolving a moral problem. This “anti-theory” pevegs
often associated with those whbusecasuistry; seldom do serious casuists adhere to a
principle-absent approach to casuistry. One rare case where a calytistspired
thinker actually does uphold this view is the ancient Greek Sophist GorgiBsulirhe
ArgumentgPlato), Gorgias supports the view that "nothing truly general can be said
about ethics, so that there is nothing left to be considered apart from partsdsand
situations” (Jonsen and Toulmin 60). Such a view was strongly criticized by one of
history's leading proponents of a principle-based view of ethics: Plato.

Interestingly, although few casuists practiqaiaciple-absenapproach, this is
the perspective attributed to a number of casuists by their critics. tmmgraatraw-man

argument, these critics miss a crucial fact about the current practiaswstry: hardly
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any self-identified casuists adopt the view that principles péaple in casuistry. One
contemporary example of this mischaracterization of neo-casuistryudyacst
"Casuistry and Social Category Bias" published in 2004 idadlienal of Personality and
Social Psycholog{Norton, Vandello, Darley). They claim to offer six "studies that
demonstrate how casuistry licenpesple to judge on the basis of social category
information but appear unbiased—to both others and themselves—while doing so" (817).
They offer a derogatory definition of casuistry: "specious reasoning setlee of
justifying questionable behavior" (817). The authors conclude that "Casussyrgernve
both to justify questionable decisions to others and to rationalize such decisions to
oneself, allowing one to maintain what Pyszczynski and Greenberg callsulealde
illusion of objectivity™ (817). In this sense, casuistry functions to mask badalecisi
making by privileging social bias over principles. They view casuisthyo#h a private
strategy that can involve rationalization as well as a having a public funatidine first
sense, casuistry involves a private manipulation, in the second sense, a public deception.
The authors offer a conclusion that conceives of casuistry as a way toysommeiruct
the world in order to justify questionable moral stances: "casuistry demessiat
individuals can creatively structure situations to compel their own behavior" (829)
Interestingly, despite over sixty references to the term "casuifteyauthors reference
only one source of academic literature dealing directly with casus902 unpublished
doctoral dissertation of one of the authors (Norton). In suggesting thagtoasui
functions without principles, these psychologists characterize (or, more tatgunais-

characteriz¢ the proper practice of casuistry.
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As a contrast, consider a recent use of casuistry that is careful to pohm out t
proper role principles play in casuistry. This example also illustratesiftaeence
between the proper use and misuse of casuistry. A proper role for principlestigad
when historians revise principles based on newly discovered historical faote Ja
Wright examines a libel suit brought forth by a Holocaust denier against a book
publisher. Wright distinguishes between the proper use of casuistry emploged b
conscientious historian, versus "casuistry used for ill"—a Holocaust denienfsdefs
his trial. Wright cautiously warns that

Instead of dismissing all casuistic practices as inherently enil, it

important to study casuistry's functioning for two reasons:

casuistry is a necessary and inevitable feature of language and

casuistry is effective. | argue that there are good and malign forms

of casuistic reasoning and | distinguish between them by

comparing and contrasting historical casuistry with the practice of

Holocaust denial. (51)
In this case, the "principle-absent" type of casuistry is more classbciated with the
reasoning involved in denying the Holocaust. Such reasoning typically involves a
rhetorical slight-of-hand to make a weaker argument sound like a strongeeatgurhe
reasoning invoked in Holocaust denial arguments resembles something akin to Plato’s
critique of the Sophists’ abuse of moral reasoning, which is largely respomsible f
discrediting the field of rhetorical studies. On the other hand, a proper historical
reflection on the Holocaust would involve provisional judgments and narratives that

could be revised as new evidence comes forth. For example, the addition of recently
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discovered evidence might cast new light on a historical topic. As new evidence is
considered, the casuist revisits earlier understandings. The principl¢-amseraches

to casuistry tend to misrepresent one of the central tenets of casuistrypl@sisbould
neither be the center of attention in ethical deliberations, nor should they be ignored.
Principles are not absent in the process of casuistic thinking. In summary,wiee tns
the question of whether casuistry is self-sufficient appears to be rathghssforward: a
proper understanding of casuistry recognizes that casuistry depends onamaldegst
contexts and makingareful, qualified use of principlesCasuistry is clearlgot self-

sufficient.

Problem #2: Is Religious Casuistry Theory-Modest?

On the other end of the spectrum, casuistry can be understood as decidedly
principle-based. From this view, what is needed to make casuistry work is a strong
reliance on principles or norms. The principle-based orientation has been the approach
adopted byraditional religious orientations to casuistry, specifically in the Jewish,
Christian, and Islamic faith traditions. The key observation with much ofaesgi
casuistry is this: rather than embracing a theory-modest approach, religsoustny
tends to be decidedly principle-focused. In part, this focus can be attributed to tae simi
foundational focus that Judaism, Christianity, and Islam share. As Jonsen sbSdree
casuistries of these three faiths, although different in content and inspira¢ion, a
remarkably similar in the fundamental theology" (JorBlackwell 5§. At the same
time, casuistry-inspired reasoning has existed alongside the more privesele-

religious approaches. Most commonly, religious casuistry arises whaficspeew
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moral challenges arise in religious communities. As Jonsen puts it glycc¢iReligious
casuistry, then, is the practical reasoning of communities of faith" (J&tsekwell59).

For example, during the growth of the early Christian Church, a number of “revesis
arose regarding how much of the Jewish traditions were required to be metrifoorde
someone to join the Christian Church. Many of these issues—circumcision, eating of
slaughtered animals—were addressed in “letters” from early apostlesightotaddress
these specific practical concerns. In recent years, this religiowgpled approach has
been explored in Judaism (Brody, Davis), Christianity (Biggar, Rudy), and in
Protestantism (Carson) and Catholicism (Odozor, Spohn). In nearly a| tasenain
focus has been on the principles and their applications to new situations (something that
looks likeprinciple-focusectasuistry).

On the surface, thisounddike casuistry. One could argue thasitasuistry, but
only in a qualified sense. For the most part all three of these faith traditions have
employed casuistry, in its heavily principle-based form, at some point throubkout t
long histories. For example, this principle-based approach to casuistry is fobad in t
Jewish idea oHalakhah "the expression of the moral and religious duties that
encompass and give spiritual meaning to Jewish life" (Jonsen and Toulmin 57). In
Halakhah casuistry functions as a tool to help craft religious teachings that respond to
new situations. The shared perspective of a specific religious tradition praspistiy
to rely heavily on previously established norms and principles. Sacred scriptacg, al
with the commentary on these texts, yield principles that enjoy accepigimaembers of

the Jewish faith. In a principle-based view of casuistry, these principletsoiu as
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premises in arguments that address particular moral dilemmas. Ithssfogdson that |
categorize these traditional religious uses of casuistpyiasiple-based

Even in situations that appear to be moving away from the strong reliance on
principles, religious traditions have, rather consistently, fallen back on apbeihesed
perspective. For example, in recent times, in the Catholic tradition, atzaapoach
to moral theology has been offered as an alternative to the more tradidioneéhtered”
model of moral teaching employed in several Vatican-initiated documentssaady
Catholic moral concernséiniversal CatechispVeritatis SplendgrandEvangelium
Vitae However, the alternative offered falls clearly into the category ohaiple-based
approach to casuistry. Consider that most of the traditional (and current) foamln P
encyclicals is on the identification of abstract, universal principles tinait aflno
exceptions. For example, the prohibition against abortion and artificial mebmthof
control are two of the most commonly debated issues between Vatican supgudters
revisionist moral theologians. Unfortunately, all too often, these issues aredéduc
principles to be applied to specific situations. Debates on both abortion and birth control
are often reduced to principles of “sanctity of life” vs. “choice.” In sonsesa
revisionists argue for a more principle-modest approach. For example, Spoéstsugg
that "The Catholic tradition would be better served by admitting the altezaatihich it
contains" (111). Because "norm centered ethics is not canonical,” Spohn amgues, th
revival of the casuistic tradition itself is an integral part of the histbCatholic moral
theology that might serve to "make the Church's moral guidance more ihtelligthe
future" (111). Interestingly, there is a long tradition in Catholic moral thinthat

focuses on reasoning casuistically, particularly in confessional pradime specific
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sins must be considered on a case-by-case basis. In the end, although some coptempora
Catholic theology seems to focus on identifying paradigms or uncovering Hfiimes,

a great majority of Catholic moral theology views principles aptimeary focus of

ethics.

The practice of Islamic casuistry displays a similar desire to gfiecific moral
guidance based on established scripturally-based principles, with the key focus on
principles Jonsen points out that "Among the earliest and most fundamental moves of
Islamic casuistry is the distinction of all moral law into five categobligatory,
recommended, permitted, disapproved and forbidden (there is debate about whether any
acts are neutral)" (Jonsen 58). Thus, the Koran's admonishment to "fight in thefcause
Allah those who fight you," might be considergermissivebut notobligatory. Like
just-war theory, noncombatants who do not aide the enemy may be considered exempt
from the dictate to engage in battle. Despite the apparent move to invoke a casuistry of
moral law, the Islamic version of casuistry, much like its Jewish and Catholic
counterparts, focuses primarily on a principle-focused view of moral reasonsng. A
Jonsen concludes, "Crucial to each form of casuistry is the move between resxeaded t
universal ethical principle and the particular decision” (JorBlackwell58). Again, the
defining characteristic of this type of casuistry is that reasonipgrisiple-based

In addition to the general casuistic approaches found throughout Judaism,
Christianity and Islam, more specific, historical treatments of dagliave been
explored. Perhaps the most extensive collection of contemporary work on historical
studies of religious casuistry appears in Keenan and Shannon's 1995 colldation,

Context of CasuistryWriting in the preface to this work, Jonsen laments the lack of
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historical work on casuistry and quips that "It may be symptomatic of the aihistoof
many philosophers that they head directly for the theoretical argumentscantios any
attention to the historical expositions” (Keenan and Shannon x). Although only one
earlier article (Leites) focuses on historical work in casuistryciiisism appears fair. It
IS more accurate to say that recent historical material on casligsyexist, but the
specific focus on moral decision making is not its central goal. For examgalerial
related to the historical analysis of casuistry is offered in Leil&88Conscience and
Casuistry in Early Modern Europend Gallagher's 199eduza's Gaze: Casuistry and
Conscience in the Rennaissan&udies focusing on literary figures such as Milton
(McCready), Defoe (Starr), and Shakespeare (Watson ) analyze caasliathyerary
device. In addition, Green examines casuistry in the sociology of Simmel elnel \Ahd
distinguishes between good and degenerate forms of casuistry as mesmslagisal
explanation.

Principle-based casuists make up the majority of casuists identifieceimaKend
Shannon's collection of essays. These essays focus on a number of histaripi£ré
practicing casuists or those who might be considered as precursors to tlye @fctivi
casuistry. Interestingly, an analysis of these examples suggéstsedhig all of these
casuists were, either consciously or unconsciously, drawn to a principledoapgroach
to casuistry. The collection of essays is largely the product that begagsatanf the
1993 Annual Conference of the Society of Christian Ethics where five of the authors in
this volume were present. The collection reflects their interest prinanpiyecursors
and practitioners of casuistry. Shannon points out that the thirteenth-centlogile

John Duns Scotus emphasizes God's free will as the determinate of the wxald's fi

50



cause. Duns Scotus breaks from the traditional scholastic interpretation of lastura

and focuses on theontextualizatiorof human actions that must precede moral judgment.
The physical structure of an act does not constitute the morality of an actethi@#ons

and circumstances—hallmarks of contemporary moral revisionist's views—padke
moral act. McCord Adams argues that another Franciscan, William of OckHars,af
"modified right reason theory" as opposed to the standard interpretation that Ockham
merely advances a standard "divine command ethics" perspective. Howekleanmxc
emphasis on principles is exemplified in his famous dictum that "entities must not be
multiplied beyond what is necessary." By replacing obedience to God's comntland wi
the exercise of standards of reason, Ockham is viewed as recognizing @odissgress

in allowing human agents to participate in the creation of morality. At the same t
consider how both Dun Scotus and Ockham remain steadfast in their principle-focused
perspectives. Another example comes from St. Francis of Assisi, whose omnirtid
poverty is based on a consciously-chosen principle to embrace the life tisalives.

As with most traditional religious thinkers, Duns Scotus, Ockham, and Franem@by
(primarily) aprinciple-basedcasuistry.

The focus on practical moral teachings is explored in the work of the fifteenth-
century priest Bernardino of Siena and the sixteenth- century nominalist dhn M
Mormando points to connections between rhetorical and moral reasoning at work in
Bernardino’s sermons. Through anecdotes, fables, and vignettes, Bernardusis foc
on practical moral teachings—involving what could be identified as paradign+-eases
opposed to atemporal truths. Bernardino contributes to the understanding of moral

theology as an art that deals with concrete, lived experience. Keenatesaartihe
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casuistry of the sixteenth-century nominalist John Mair looks at the maenat figm a
nominalist perspective. Keenan's conclusions offer a tempered enthusiasisuistry.
Keenan argues that Mair (along with Jonsen and Toulmin) tedidptay, rather than
explainwhy "something is right or wrong" (Keenan and Shannon 97). This is an
important point. Once something is displayed, it can become the subject of particular
knowledge that can be directly apprehended. Unfortunately, like many communitaria
critics of casuistry, Keenan questions whether "some common vision" like itics is

a necessary prerequisite for casuistry's success. | have much moreltousakia
important criticism in Chapter Three. For now, | offer the following obsienvatThe

view that a “common vision” is a prerequisite for casuistry is fraughtawthmber of
problems. As | argue, very little (if any) “common vision” is necessary\e tre
phroneticknowledge necessary for casuistry. In this sense, Keenan's comments echo a
misdirected criticism about casuistry: that casuistry is menelgccessory to the more
important principles that ought to form the focus of moral deliberation.

Turning from "Continental casuists" who "wrote for policy makers and
confessors," Keenan examines a British casuist who wrote in a more pop@ar styl
William Perkins, the "father of British reformed casuistry.”" R@gkcasuistry is
especially significant given that it has its origins clearly in reaglyractical moral
problems. His casuistry grew out of his preaching; his focus is on instructi@hal a
practical concerns. Unlike many of the principle-based defenders of cgdaekin’s,
casuistry is primarily informed by his daily engagement with everyaaral problems.
We examine ourselves by exercising our individual conscience, an acatiwtyich

Perkins encouraged his readers to involve themselves. His casuistic bent leditedh deta

52



analysis of one-hundred and forty cases. For Perkins, like most Protestietsthihe
scriptures, along with one's conscience, are the source of substantivedgeomizde
about how to act in particular situations. An important recognition iglthditis often
an inevitable part of decision making. Miller (“Moral Sources”) builds on thiméney
examining the "Doctor of Doubt," Jeremy Taylor. His "morality of modegéetations”
problematizes the notion of lying by questioning whether lyiradvisysmorally wrong.
Miller argues that Taylor demonstrates that an "absolute ban agaiggst. jyiivileges
justice at the expense of charity” (Keenan and Shannon 152). This points to an
interesting question regarding whether casuistry can contribute to resoivifigts
between principles, like justice and charity. Taylor identifies the miégadd a complex
one and he criticizes more simplistic approaches to understanding moras lalbsohute.
In Chapter Four, | offer a detailed examination of a specific case—tigehishop—that
llustrates exactly how casuistry can assist in resolving conflictgeletjustice and
charity.

In a similar vein, focusing on the practical concerns that are the heart and soul of
ethics, another example from this same time period is explored by Huntelesetébes
the seventeenth-century scientist Robert Boyle's interviews with shofs. These
bishops used casuistry to offer consultations and advice. His account is unique in that
Boyle writes as aeceiverof casuistical thought and advice, najizer of that advice.
What is being offered in both the case of Perkins and that of Boyle's bishops isaa simil
focus onpractical concerns. Basically, these casuists employ a practical application of
the scriptures to real-life cases. Boyle’s and Perkin’s concerns fochs tmtal and

contingent: the hungry boy who steals food, whether the man who takes an oath by
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compulsion is obliged to keep the oath, the moral challenge of commitments made
through casual statements, just to name a few cddesimportant point about nearly all
of these examples cited is that discourse on practical concerns is stroogheithfoy
religiousprinciples. These examples demonstrate how the penchant for a principle-
focused version of casuistry can be found even in religious thinkers who engage with
practical moral problems on a daily basis.

In some cases, the adherence of religious thinkers to a principle-basettycesuis
more subtle. Consider the nineteenth-century seminary textbook written bgtite Je
Aloysius Sabetti who, on the surface, appears to be a strong advocate oipdeprinc
modest approach. Curran, however, describes how Sabetti weaves a concern for
principles and norms with a juxtaposition of other cases in a conservative gabaisis
typical of Catholic moral theology at the end of the nineteenth century. DEsigdti's
apparent principle-modest approach, Sabetti spends much time upholding thekhafilmar
the principle-based approach to casuistry: unchanging principles and norms. The
emphasis on principles can be frustrating for those historians who recognize how the
Catholic Church has changed moral teachings throughout its long history. Noonan traces
the development in the moral doctrines of usury, marriage, slavery, and refrgiedem
in order to show that through "human will and the Holy Spirit" changes in moral
teachings have occurred within the Church. For some observers of Church history,
change, despite meeting with strong resistance, is a historicalifact Catholic moral
teaching. This is true even though the Church tends to present universal principles as
unchanging. Again, a recurring theme emerges: practitioners of gfaibased

casuistry consistently return to principles as most important in ethicaludge.
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Interestingly, this overemphasis on principles helps to reveal one of thelstrengt
of casuistry. Casuistry can often deal with chameféerthan principle-based theories.
Although principle-based approaches often assume that all new cases canbalway
connected to some previously-established principle, the very business of gasuistr
cases. Casuists assume that the focus of their moral deliberations aassst)ally
change over time. Consider the new cases involving theft of online intelleaipalyr
The principle-oriented approaches struggle to try to understand how theirsksdbli
principles might apply to these new dilemmas. On the other hand, casuists are not
attempting to apply established principles to cases in a deductive manrigpi¢the
practice of applied ethics); the casuist is starting with the cadeaitgelsing the case to
define the problem from the start. In Chapter Three, | address how this prockss
when | explore the topic of whiind of knowledge casuistry has to offer.

The editors offhe Context of Casuistigonclude their collection of essays by
making a call for a "context for casuistry" in order to avoid "relatwigtndencies."
Interestingly, they seem to fall back upon a principle-based communitaigesadion to
casuistry. They argue foirtue ethicsas the context necessary in order for casuistry to
flourish. The authors propose that virtues could provide a replacement for panciple
while avoiding the problem of deductive application of abstract notions to particular
cases. The casuistry-virtues connection is certainly one fruitful aréarther research
in casuistry. Walton, for example, lookscaurageand the role that casuistic thinking
plays in defining this term. One way to think of virtues is that they could serve as a
replacement for principles; the same might be said of conscience. Howelvamas in

the next chapter, I think that this line of thinking is misguided. Rather than replacin
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principles, virtues and conscience functiormakpingroles to casuistry. Unlike the use

of principles in moral reasoning, which are often used as part of a deductiveeatglm
argue that virtues andgmodconscience ought to function as one of many components
that contribute to casuistic reasoning. This raises one of the main issue#l theat

explored in Chapter Three: does casuistry always needaiol&égby something that

would function like principles do? Does casuistry always need something like ya ¢iieor
virtue? To conclude, and to return to our original question about religious casuistry, we

can respond that the vast majority of religious casuistgttheory-modest.

Problem #3: Does Casuistry Require Shared Understandings?

One of the most pointed attacks against casuistry has come from chitics w
emphasize the need for shared understandings as a prerequisite for prgpec cas
reasoning. Many of these critics might best be defined as communitdoiaesgmple,
Macintyre, Emanuel, and Wildes). The main criticism is that casuistrgmy resolve
cases "within the context of a shared understanding of the good life" becaussttzasui
has always presupposed a shared hierarchy of goods" (Kuczewski 100). Inghjdtse
is argued that casuistry does not stand on its own, but must rely on a crutch. For
communitarians, an able-bodied casuistry owes its existence to principles and norms
Without first understanding the shared assumptions of contemporary society, the
casuistry of the sixteenth century, for example, becomes seriously mesapglich
criticism is advanced by Maclintyre (506-7) and Emanuel (155) as wellldss\Mvho

argues that Jonsen and Toulmin
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attempt to transpose a particular model of casuistry, that of

Roman Catholic confessional practice, to contemporary moral

disputes. This attempt is flawed in that it fails to understand both

the history of the model it seeks to transpose and the morally

pluralistic context of secular, postmodern society. (33)
Wildes goes so far as to state that without such contextual commitmentscinmets
"of case analysis become a 'sleight of hand' like the healings of derantgelists” (47).
Communitarians argue that, without such a presumed shared understanding efte are |
with a Kantian-type quandary of individualism and autonomy, rather than agreeme
how to solve practical moral problems.

Consider one response to this communitarian critique of Jonsen and Toulmin’s
casuistry. Tallmon offers two arguments in defense of casuistry, spéyifiirected
against Wildes's communitarian criticisms of Jonsen and Toulmin's concepiisty. F
Tallmon points out that Jonsen and Toulmimaboffer Roman Catholicism as the
exclusive basis for casuistry. This point is well-taken, bec@lneeAbuse of Casuistry
finds casuistry in classical, Jewish, Protestant, and secular rhesoucees in addition
to Catholic influences. Second, "the context of Catholic theology can be distinguished
from the method of casuistry” (Tallmon 107) so that casuistry may be suclkessful
applied in a number of different contexts, including pluralistic societies. Althoug
Catholic theology might function as a prop for some historical casuistrytairdg is not
the only support available to casuistry. Building on Tallmon's understanding, ifsteere
common property that all casuistic thinking requires, itfisngtionalproperty. Assisting

casuistry in dunctionalrole is significantly different from proposing that principles are
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the heart and soul of ethical deliberation. This line of thinking seems to support the idea

that casuistry successfully resolves more specific moral probleangibes normative or

principle-based approaches. Consider, once again, the case where a ralioli@ Cat

priest, and an agnostic medical doctor might agree on the resolution to a spegjfic cas

while disagreeing on the justifications for their similar conclusion. Theseamn the

result but they might disagree on treasonghat lead to that result. The rabbi and the

atheist might agree, for example, to be merciful in providing medical aid to ificpec

criminal, but their respective reasons that lead to this conclusion might vary.
Consider another communitarian criticism. In a manner similar to that of the

traditional religious supporters of casuistry, communitarians express ndhaéer

casuistry too easily degenerates into a relativistic, arbitraryfamtdational form of

moral reasoning. Although the adherents of casuistry in traditional religroke

scriptural warrants to support their arguments, communitarians view “shawed’vas

necessary prerequisites to casuistry. For communitarians, those caloiggaave

shared values as the starting point of moral reasoning offer an episteniblogica

incoherent conception of moral reasoning. Again, the appeal of principles bebemes t

primary focus. When communitarians employ casuistry, they tend to view community

values (virtues) as primary, not permitting casuistry to stand on its ownenijleasis

on shared understandings accounts for something very similar in structure to the

principle-based approaches. | have more to say on the communitarian challenge to

casuistry in Chapter Three. At this point, | hope that | have made, at |pastadacie
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case that casts some doubt on whether specific, shared understandings are oequired f

successful casuistry.

Problem #4: Is Casuistry Plagued by Subjective Bias?

Overwhelmingly, the principle-based adherents of casuistry strive to athaid w
they perceive as casuistry's Achilles' heel: subjectivism. Iiteggs subjectivism, and
its alleged insidious counterpart— internal bias—is often cited as a maisoriby
principle-based adherents. This line of criticism suggests that cassiespecially
susceptible to personal whims. Kopelman (“Case Method”) takes up the issueiof bias
the "describing, framing, selecting and comparing of cases and paradjmnsOur
general views as to what is relevant in a particular case leavestoaspen to the
charge that personal bias governs many of the practical choices andndeitiatcare
integral to casuistic thinking. For instance, consider how clinical aralsised in
medical science in order to address issues of bias. It could be arguedistyca
appears to need some system of checks and balances (akin to clinicahtaedg) to
monitor its own biases. Invoking a more traditional Kantian solution, Arras proposes tha
casuistry might benefit by incorporating a Rawlsian "reflectiveliégiuim” that would
allow cases and theories to work within a "symbiotic relationship" (48). Suppdnefor t
"reflective equilibrium” view is also found in Mackler. In short, as the arguguses,
internal bias must be overcome in order for casuistry to join the ranks of a &tgitim
form of moral reasoning. The criticism that casuistry suffers from he®s a number

of similarities with the communitarian critique of casuistry.
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The most pressing concern in all of these cases of “bias” is that judgmelas ma
about vital differences between cases will be plagued by subjectivismhaptet Three,
| offer an in-depth response to these critics by defending the positionghatiale-
modesform of casuistry responds adequately to these concerns and that casuistry can

discern vital differences without falling into a subjective trap.

Problem #5: Is a Theory-Modest Casuistry Used in Bioethics?

Casuistry is clearly applicable to numerous ethical fields from dentastr
journalistic ethics (Boeyink). A great majority of recent work osugstry has focused
on biomedical ethics. An obvious reason for this is found in Jonsen and Toulmin's work
with the National Commission for the Protection of Human Subjects of Biomedical and
Behavioral Research. Although traditional approaches to bioethics often erephasi
theory-driven approaches that rely on the application of principles like autonomy and
beneficence, casuistry provides a " 'theory modest' rather than 'thesry fArras 29)
approach that counters reductionist tendencies. For example, in reducingaln ethi
problem to the principle of autonomy, a traditional bioethical approach emphasizes the
universal over the particular. In contrast, casuists attempt to avoid thiseadustand
begin with a focus on the specifics of the case at hand.

Interestingly, a number of specific case-studies that neo-caadhtsss deal with
biomedical ethics. These issues include medical ethics consultation and easimitt
(Blake, Bliton, Carney, Chidwick, Tallmon, Winston), euthanasia (Brody),gransng
human fetal tissue (Miller, “Transplanting”), abortion (Rudy, Weston), andrthbysis

of ethical data to compare actual and ideal nursing practices (Gaulintidsite
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biomedical issues is not limited to journals that focus on health care ethibs]itrea

Law Journal(Dworkin) devoted an entire issue to a symposium on bioethics. Most of
these biomedical journal articles are strongly sympathetic to Jonsen andni®uleo-
casuistry. At the same time, the research tends to focus on how casuistry could be
applied to specific concerns in biomedicine, with little discussion ophiesophical
issueghat underlie the methodology of casuistry itself.

The enthusiasm for casuistry is also found in pedagogical issues related to
medical ethics. Arras summarizes his recommendations for the use stryassia
pedagogical tool:

(1) use real cases, (2) make them long, richly detailed and
comprehensive, (3) present complex sequences of cases, (4) stress
the problem of 'moral diagnosis,” and (5) be ever mindful of the
limits of casuistical analysis. (29)
The health care ethics literature documents numerous expositions of cabatstry t
summarize the basic method to their respective audiences (Carson, Downe, Dra
Elliot, Hoffmaster, Hunter, Jonsen#estminster DictionaryMurray, Smith,
Thomasma). Others offer more critical appraisals for casuistry's nsedical ethics
(Tomlinson, Zaner). Most of this literature argues that the deductive, top+tiodel of
reasoning from principles to practical conclusions is hopelessly flawedhainchore
practical, case-oriented approaches ought to be pursued. A number of interesting
guestions emerge from this literature. What makes a good case? Whait wragihe
developed for accurately identifying a paradigmatic case? How doesniextcor

purpose of inquiry influence the criteria of a "good case"? Despite thegeimgyri
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guestions, however, much of the biomedical casuistry literature turns itscattenthe
ever-present focus @rinciples

Although a number of authors addressing biomedical issues, such as Blake,
Tallmon, and Winston, are hopeful that casuistic modes of thinking can improve medical
ethical discourse, both Bliton and Chidwick express reservations about casuistry,
concluding that it is an unacceptable form or reasoning for consultation andtteesmi
In a more tempered vein, Carney's examination of how medical practitiongayact
make decisions concludes by characterizing casuistry as a useful, lbopletsy method
of clinical ethical analysis. Likewise, Chidwick charges that cagusinsensitive to
details and situations, contains problems of bias, and often has difficulty artiving a
conclusions. He argues that, in focusing on the values of the patient, a "consultation”
approach is preferable to casuistry because it is more process orierdguhriaites
diverse views, and aides in communication. Bliton's problems with casuistgredhe
politicized/paternalistic issue of authority. He accuses Jonsen and Towasuistry of
endorsing a "medicalized strategy" that upholds the physician as ah etkpeal guide.
A more nuanced discussion of ethical expertise is offered by Weinstein, who argues
expertise can deal either with what yawowor with what youdo. Once the extent and
nature of one's expertise is understood, ethical expertise becomes a usefubsoeirce
considered in ethical deliberations. Bliton and Chidwick's comments appear to be
influenced by the need to focus on patient autonomy as the highest value. This approach
is typical of biomedical ethics over the last several decades. The appoopaof the
strict interpretation of the Kantian-inspired notion of "autonomy" is yet one mor

example of how casuistry in the bio-medical literature tends to focus on pesciiol
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contrast, as the more principieedesiadherents argue, while casuistry permits the values
and expressions of the patient to play a role in ethical judgment, it does not prioritize
autonomy, or any other one principle, as the main concern of ethics. In the end, the
emphasis on principles places the vast majority of the biomedical caditestture

squarely in the corner of a principle-focused approach. For the most part,ya theor

modest approach to casuistrynit practiced in biomedical ethics.

Problem #6: Is a Theory-Modest Casuistry Used in Feminist Ethics?

In contrast to many authors who explore biomedical casuistry, some feminist
ethicists writing about casuistry exhibit less reliance on principles.ethdamilarities
between casuistry and feminist ethics have prompted discussion regardinguhétyn
of these two approaches. Both casuistry and feminist ethics criticiagitheabsolutist,
justice-centered tradition that has dominated ethics. In addition, the attesswe the
details surrounding a particular case has contributed to casuistry's assauitt an
ethics of care. For feminists, the justice-centered tradition is view&dads-centered.”
Carlson likens "creative casuistry” to "feminist consciousness" gogsithat feminists
employ casuistic strategies in reforming traditional moral precgf)s Sichol
characterizes the method of reasoning "from the concrete and the paraitdathan

from the universal and general” as a " 'feminine turn' in moral thought" (B30).
allowing the "feminine" notion of care to direct moral discussions, the "mastudiea
of justice is tempered within the feminine "context of relationships.” Fetethics
offers an alternative to the "rights talk" that permeates ethicdledations. Bioethics

seems to provide a particularly fertile ground for feminist concerns, gsveoncern for
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relationships between caregivers and patients, children and parents, arehlsgoeses.
Sichol concludes that "relationships will always make a difference, a snozbdlvant
difference" (157). Likewise, the desire of casuists to turn to the partiaflarcase
suggest that casuistry and feminist ethics may share much in common.

Not all feminist ethicists are convinced of the casuistry-femimienmection.
Some feminists see in casuistry an excessive principle-focused apprdamnthasts
sharply with feminist orientations to ethical decision making. Peach attgates
“apparent similarities between feminist methodologies and casuistry denaietr r
casuistry an approach to moral reasoning compatible with feminist cerfoern
improving women's lives in relation to abortion decisions” (143). Peach expresses
concern regarding the "problematic essentialism" underlying thejostiee/female-care
distinction. Although Jonsen and Toulmin claim that the Supreme Court's decision on
abortion is casuistical, Peach notes that the trimester frameworkRbé&e. Wade
decision is "largely principled" and that the subsequent caBmohed Parenthood v.
Caseyfails to useRoe v. Wadas a precedent. In addition, analogous reasoning is
subordinated to the process of principled reasoning. Even the more casuistical@&spect
Casey particularly its use of the "undue burden" standard, have given rise to further
limitations on abortion. Thus, Peach, along with Carlson, views casuistry witlcisus
not enthusiasm. This is especially true where public policy is concernedf Beat
problem is thaCaseygives greater discretion to "mostly male, mostly white judges, who
have never had, and never will have, the experience of an unwanted or dangerous
pregnancy” (Peach 156). As the argument goes, even though the judges might be

focusing on specific cases, their lack of personal experience with soades in their
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own lives might limit their understanding of a caseCdkeyis relying heavily on the
perspective of mostly male judges who lack experience with unwanted pregnancy, for
example, it would be easy to understand how their understandings of a particular case
might be limited. The thinking here is that the greater distance that one hasewith t
"local, particular, and contingent," the more difficult it is to grasp theadyssues that
might surround a particular case. This particular example illustrates a nahtbemes
that | have raised thus far: at least some feminist casuistic etlghs Imei best described
as principle-focused casuistry mistaken for a theory-modest casuls$teyquestion of
whether shared perspectives are needed and the ever-present need to focus on the
particulars of a case return as familiar themes. In any casenthmsteperspective

seems to add an important contribution to the discussion of casuistry: the sigaibtanc
human relationships and their ability to make a morally relevant differemoeral

decision making.

One may question whether the casuistry/feminism problem concerns disticas
methodology itself, or with the practical constraints embedded within curreatatoc
practices. Peach argues that in the public arena, "certainty, predigtalpiditfair notice
of the rules are necessary to reliance upon and compliance with the legal' $§5&).

In the case of abortion, if we accept the premise that the locus of decisionways al

rest with the pregnant women, then Peach's conclusions seem appropriataniiise fe
caution about casuistry's contribution to the abortion debate is an example of the wider
concerns over casuistry's ability to influence public policy in a pluralistiety.
Furthermore, it is yet another example of how much of neo-casuistry, astburr

practiced, is decidedly principle-based. Clearly, some writing in femthisiseappears
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to move closer to a theory-modest casuistry than most other approaches previously
discussed. We can safely conclude only with qualification that feminist gihias

certain extent, embraces a theory-modest approach.

Conclusion

Clearly, of all the alternative conceptions of casuistry, the princigeeba
perspective dominates the literature of neo-casuistry. In large paotjribgple-based
casuists see in their focus a corrective to what is (they argue) the spaasasing
offered by casuistry. Examples of the abuse of casuistry are eas#giatee Consider
the misguided casuistry of Alain of Lille (1128-1203), a casuist from the Urtiyeisi
Paris. Lille argued that "it is a lesser sin if a man seduces a béarhan than an ugly
one, for he is compelled by beauty, and, where there is greater compulsiors kbsse
sin" (Jonsen and Toulmin 119). Proponents of principle-based casuistry often cite cases
like this one as an example of the corrupt nature of casuistic thinking. Viewed in this
sense casuistry becomes a pejorative term. The corrective is often aetjuicka
traditional principles and a call to make a geometric-style applicatidrosé tprinciples
to the case at hand. The important point here is that this line of reasoning ignores the
difference between trebuseand theproper useof casuistry. It is only when we turn to
the third alternative—principle-modest casuistry—that the emphasis on the propér use
casuistry is brought to center stage.

Having examined six major problems that can be identified in the recertuligera
on casuistry, | am now ready to offer some specific arguments in defensdlofdhe

alternative: a principle-modest casuistry. The uniqueness of this formustryasan be
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demonstrated by asking a serious of epistemological questions about the prircpkt-m
approach. It is to these questions regardingkitinds of knowledge at work in casuistic

thinking that | know turn.
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Chapter Three: What Kind of Knowledge is Casuistry?

In the first chapter, | introduced the concept of casuistry and its major point of
contention with principle-based ethics. In the second chapter, | explored several
alternative conceptions of casuistry and suggested that a “principle-ihao@siach to
casuistry responds well to much of the criticism that has damaged casuegtrytation.

In this chapter, | advance my argument for a “principle-modest” apprgaatidsessing

a set of epistemological questions about the kind of knowledge required to engage in
casuistic reasoning. The answers to some of these questions lead to important
distinctions between a principle-modest neo-casuistry and its alterndtivaddition,
responses to some of these epistemological questions help to overcome speagimrit
cast against casuistry. Exactly what kind of knowledge is involved in casuldow?do
we come to know the paradigm cases? Do our biases undermine our understanding of
paradigm cases in such a way as to corrupt the practice of casuistry? Whaasa@unts
vital difference between these cases? How do we know when we have accurately
identified such differences? How do paradigms, analogies, and taxonomies actually
work? In short, this chapter attempts to explore distinctions between therdikies

of knowledge needed to know paradigm cases, analogies, taxonomies and to reason
casuistically.

Unlike the epistemology behind casuistry, the basic methodology of casuistry is
familiar to just about anyone who has ever had to work through a practical problem.

Perhaps one of the most basic questions about casuistic methodology is why anyone
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would object to a method that appears to be so useful to resolving a wide variety of
practical problems? To be fair, the reception of casuistry, as | have ddegimeas
been fraught with misunderstandings. Largely due to Pascal's devastétme,
casuistry has seen more than its fair share of controversy and criticisoylaam the
field of philosophical ethics. Casuistry’s “methodology” can be summarizée isixt
characteristics of casuistry offered by Jonsen and Toulmin: (1) the eebargaradigms
and analogies, (2) the appeal to maxims, (3) the analysis of circumstartbe, fGbus on
degrees of probability, (5) the use of cumulative arguments, and (6) the presesftat
final resolution. | address these characteristics in some length in connethidiow we
come to acquire the knowledge that is necessary in order to employ casuistic
methodology.

A summary of some of my major arguments in this chapter might be useful in
understanding my analysis of casuistry’s epistemology. | argue thabitesp of
casuistic thinking involves four differekindsof knowledge:

(1) knowledge of the “good,”

(2) knowledge of paradigm cases,

(3) knowledge of differences between cases, and

(4) knowledge of which paradigm shares the most similarities with the

current case at hand.
In most of these four divisions the neo-casuists and the critics of neo-casdesttifieéd
below as “traditional views”) hold different views on whkatdsof knowledge are
needed in order for casuistry to function well. The epistemology of cassistwylined

in the following chart:
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Table 3 Casuistry: Prerequisite Knowledge

knowledge off | knowledge of knowledge o knowledge o
"the good" paradigm differences which paradigm
cases between casgqyg is closest to qase
traditional | | derives from derived derives from focuses onja
views tradition primarily from | | knowing howtd [ geometricview
principles applyprinciples of ethics
neo-| | tradition as derived derived from focuses onja
casuistry| [ either 'thin" primarily reflection on rhetorical
revisions| |or non-existent| from observatipjpast experience| | understanding of
of habits phronesis ethics

In exploring the epistemology of casuistry, a number of responses to casuistry’s
most trenchant criticisms may be found. | take each of these four kinds of knowledge
and identify the traditional views often associated with them and the reviketnseo-
casuistry offers. My goal is twofold: first, to offer a critical evélaof casuistic
methodology and second, to demonstrate how neo-casuistry can overcome some of its

most pressing contemporary criticisms.

Knowledge of “the Good” as a Precondition for Casuistry
Perhaps the most basic epistemological question related to casuistry isnghat ki
of knowledge (if any) precedes the act of case-based reasoning. Fplexawe
understand cases to be either “good” or “bad,” this presumes an understanding of what is
meant by the terms “good” and “bad.” So what is “knowledge of the good” and how
does this knowledge function in casuistic thinking? The principle-based casuists argue

for the primacy of principles; an understanding of “good” is derived from the pescipl
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to which we adhere. Adopting this view, however, leaves the methodology of casuistry
in a peculiar position. When conceived as a principle-based endeavor, casuistic
reasoning is largely relegated to a helping mode; principles are mostanmtpemt
casuistic skill simply helps to apply these principles to new cases.

Like the principle-based critics who hold this view, virtue ethicists and
communitarians offer a similar challenge to casuistry. Although virhieigls do not
invoke the need for a strong emphasipaonciplesas the main focus of ethics, they
charge that casuistry can only function within a given tradition. The commanitari
response to casuistry falls into two major camps. On the one hand, some communitarians
attempt to integrate the idea of tradition found in communitarian thought withtcasuis
From this perspective, communitarian thought and casuistry can co-exiseveétow
other communitarians and virtue ethicists argue against compatibilithepddndemn
casuistry for failing to recognize the primacy of tradition.

An instance of the former perspective is found in Keenan and Shar@mmtext
of Casuistry As | discussed in the previous chapter, they offer what might be described
as a communitarian-inspired casuistry. They argueiftue ethicsas a necessary
prerequisite for casuistry. In a sense, the authors propose that vatugioeide a
replacement for principles. They also contend that using virtues would avoid the
problems that plague the deductive application of abstract notions to particdsr ca
Unlike principles, virtues function as character traits that cannot be reduced to one
sentence premises. If we, however, accept Keenan and Shannon's proposal, then we are
left with a vexing question: Whose virtues form the context for casuistry®e¥jrjust

like principles, can become molded into uncompromising moral abstractions by those
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who have the power to determine the moral or political contexts of historical pehods
this sense, those communitarians who seek to reconcile their thinking withryashese

a similar flaw with their principle-based counterparts. Whether the priemaphasis is

on virtues or principles, casuistic methodology is relegated to a secondaryntesls ce

role in ethical deliberation. As | continue to argue, to privilege principlegdrtaes)

over case-based reasoning is to seriously misunderstand the proper function wf/casuis
Key to this discussion is the question of what kind of knowledge of the “good” is needed
in order for casuistry to function properly. Exactly what kind of knowledge is a
necessary prerequisite for casuistry?

Those communitarians who reject the idea that casuistry can be compatible with
communitarianism offer some pointed arguments in their defense. Whethstrgasui
necessitates an identifiable context that exhibits some sort of consemsug its
members in order to reach solutions to practical moral problems is central tmteens
of other communitarian critics of casuistry. The communitarians who @seantical of
casuistry tend to focus on the idea that the casuistic enterprise suffetbdrozhiance
on biased starting pointsaditions Virtue ethicist Alasdair MaclIntyre proposes that “a
tradition is an argument extended through time in which certain fundamental agieeme
are defined and redefined in terms of two kinds of conflth¢se Justicé2). The two
kinds of conflict arise between (1) supporters and critics of the traditior2addférent
interpretations within a tradition. Macintyre attacks the liberal ideadtainality and
points to the importance of how a tradition (for example, Ancient Greek, Catholic,
medical, legal) always informs ethical thinking. From this perspectipartacular

tradition always informs any moral deliberation, which would include casuigtiking.
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To suggest that casuistrynst influenced by such a tradition would be, in the minds of
critics sympathetic to Maclintyre, to ignore how “fundamental agreemefiisence
moral deliberation. If, as Maclntyre argues, no rule exists apart frapptgation, then
all moral rules function within a tradition.

Much of the harshest criticism from communitarians and virtue ethicists focuses
on the charge that casuistry fails to recognize this one insight: thatmadforms
casuistic thinking. Building on Macintyre’s concept of tradition, the Christiasldgean
and ethicist Stanley Hauerwas argues that “...casuistry is only irikdlig an ongoing
tradition” (271). Addressing the contemporary revival of casuistry, Hauerwasdbe
offer a wholesale condemnation of Jonsen and Toulimn’s neo-casuistry. He is troubled,
however, by their inadequate recognition of how tradition functions in casuistkonii
In referring to Jonsen and Toulmin, Hauerwas contends that “... they fail to note how the
intelligibility of casuistry depends on a tradition-formed community constitand
sustained by particular sets of virtues” (272). Crucial to Hauerwastpueris his
argument that “paradigms and analogies do not have the same status or function” (273).
| would agree that paradigms and analogies do not have the same function ossatus a
set of virtues generated by a “tradition-formed community.” Haugsndastinction,
however, does not offer any significant challenge to casuistry. Paradighasalogies
are forms of reasoning, neither of which matendedto function like virtues. In casuistic
thinking, paradigms and analogies do not function like ongoing traditions, rather,e¢hey ar
more like tools employed by the casuist. While paradigms give us ideal(eaeall of
the challenges that go along with defining what counts as an ideal cadegj@sgive us

processes by which we reassimoutcases. For example, we might identify several
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paradigm cases of when killing in self defense may be considered justifneg. O
paradigms are identified, we then have to determine, through analogies, haw aimil
dissimilar these cases are to the current case under consideration. k& pa@usgms
areprerequisitedo analogies. Without paradigms, there would be nothing about which
to reason analogically. Hauerwas borrows a Kantian turn of phrase to sammari
argument: “Analogy without paradigms is empty” (273). Hauerwas’s poingligaken

and noncontroversial: without paradigms, there would be nothing about which to reason
analogically.

If, as | have argued, Hauerwas’ paradigm/analogy distinction does not tonflic
with casuistry, then why does Hauerwas use this distinction as the basisrtidug of
casuistry? The answer is rather simple. Hauerwas argues that descpases rely
on virtues generated by a tradition and casuistry denies the need for a tradition. On the
surface, this sounds like a reasonable point. Indeed, unlike the paradigm/anaéamies cl
this criticism, if proven to be justified, could pose a major challenge to casuisiould
argue, however, that Hauerwas'’s claim that a tradition is a necessayyisee for
casuistry is highly questionable.

Consider a simple question: Why are paradigm cases crucial to moral
deliberation? Paradigms are essential for several reasons. They oftédylematic
examples that allow for starting points in moral deliberation. Paradigmslaigy what
counts as important in the moral evaluation of a specific issue. For exampladigmpar
case of killing in self defense might reveal a number of important factors for
consideration: intent of the defender, proportional response, among other considerations.

But from where do these considerations arise? They appear to come from our past
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experience with previous cases and the judgments we make about these cases. And what
informs these judgments that we make about cases? For Hauerwas, the arssver to t
guestion is similar to his explanation about the prerequisites for analogisahneg.

Analogical reasoning depends on prior descriptions of cases which in turn depends on a
“tradition that sustains the practices necessary for that descriptiorkéosmiase” (278).
Therefore, for Hauerwas, casuistry without tradition is impossibleuseadescription

without tradition is impossible.

Although Hauerwas makes a strong case that some sort of tragitiorform the
recognition, description, and understanding of cases, he does not seem to put forth a
strong argument supporting the idea that this tradition must be anything other than an
epistemologicallythin” tradition. Hauerwas makes a good point: if we could identify
something like Maclintyre’s notion of a tradition, certainly ttosild make a difference in
casuistic thinking. For example, casuistry in “the Christian communityfeset from
that done in other communities” (279). The types of concerns and terminology involved
in working out moral problems within a Christian tradition might differ signifigainom
a non-Christian tradition. So Hauerwas’ descriptive point is reasonable: sognedhied
a “tradition” often appears to make a difference in casuistic thinking. Buytribnspts
two crucial questions. First, can we consider the notion of a tradition an ibtelligi
concept that we can know and use in casuistic thinking? Second, exactkinvaredt
tradition does Hauerwas argue is a necessary prerequisite for casngstsyHauerwas
correct that this tradition is really a necessary perquisite to tg8uis

The first question focuses on whether the very idea of a tradition is an intelligible

concept and whether we can clearly identify how tradition functions to limitimora
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discourse. Although the virtue-ethics and communitarian proponents assume that
tradition is not only intelligible, but essential, a number of questions ariselregar
tradition and other terms that form a “a large family of terms” used interchangedbly
the termpractices Consider, for example, terms suchtasit knowledgeworld view
ideology andpresuppositions Turner argues

The concept of practice, whether it is conceived cognitively, as a

kind of presupposition, or causally, as a kind of mental trace

which disposes thought or action in a certain way, is epistemically

elusive. Practices are not directly accessible, and the means of

accessing them indirectly are fraught with difficulties, of which

underdetermination is the most obvious and pervasive. (43)
How can we know, for example, that the factor that determines why a group stsasui
chooses a particular paradigm was based on their commitment to a traditios@ who
employ the terntradition tend to treat the term as a causal object. Virtue ethicists, for
example, tend to reify the termadition; they talk in terms of a collective world view as
a real causal object. Then, they follow this line of reasoning with the contentidhishat
causal object (tradition) accounts for current thinking and behaviors. Turner sounter
that, rather than identifying a concept like tradition and associating thisvittetacit
cultural understandings, a more accurate explanation might be that we piakitgp

along the way which lead us to make statements and take actions. In other words,
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that coming to belief or understanding involves the acquisition of habits,
and that these acquisitions need not be thought of as acquisitions of a
common object, and consequently the kinds of analogical reasoning we
employ when we construe the explicit beliefs, actions and observances of
others as following from different tacit premises should be understood in a
wholly instrumental way. (122)

Although a full explication of the argument against concepts like traditioayisnd the

scope of this discussion, it is important to observe that the idea of a tradition as a

prerequisite for casuistry leads to numerous questions and challengésgebaw

traditions function.

Two reasonable observations can be made about the use of thatbtion in

attempting to undermine casuistry. First, the term itself is philosophpralblematic.

One can only adopt the virtue ethicist's commitment to tradition by ignoring the

controversies over the epistemic status of termdiddition. Second the manner in

which virtue ethicists (among others) use this term as a causal object is opgcisocr

Even if tradition can be shown to be an intelligible concept, questions remain regarding

how a tradition can beansmittedto people in “other traditions” or to future generations.

Even is one does not find the epistemological critique of thettadition compelling,

there still is at least one other major problem in how virtue ethicists userthis t

An examination of the second question—wkiat of tradition does Haeurwas
argue is necessary—nbrings up the possibility that these critics mighebstating their
case. Consider that we are all reflections of our particular moral tradiButdoes this

necessarily mean that we are entirely at the will of these traditions?sénpean be a
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republican, a Protestant, and a member of the upper-middle class. Does tharinecess
mean that such a person vallvaysexercise the same kind of judgment as other
members of these groups? Clearly, it is both possible and, in some cases, relasyely
to free ourselves from our traditional constraints in such a way that we aastanio
longercompleteslaves to our biases.

But even if casuistic thinking is subject to a tradition, must this tradition be a
substantial one? Must all traditions share the same force and influence o§rfgiex
the religious traditions of Christianity or Islam? What if the commuriigasuists
addressing a particular case share a hariyed, yet important set of practices or general
beliefs? Would this be enough of a “tradition” for casuistic thinking? An answesto thi
guestion can be found in the work of Jonsen and Toulmin. Unfortunately, some of their
critics seem to miss the point that Jonsen and Toulmin make about how little prexrequis
tradition (or community, principles, or theory) is needed for good casuistic thinkimg
instance, Hauerwas seems to gloss over the point that Jonsen and Toulmin make
regarding the use of theory in casuistry. He points to their work on the National
Commission for the Protection of Human Subjects of Biomedical and Behavioral
Research as informing their understanding of casuistry. This muchasbetrue and
readily admitted by Jonsen and Toulmin. Consider, however, what Hauerwas

understands to be Jonsen and Toulmin’s position on the tisecoyin casuistry.
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Their experience on this commission seems to have left Jonsen and
Toulmin to conclude that concentrating on ‘cases’ while leaving behind
‘theory’ might be a good way to ‘do’ ethics — that is, a way to get on with
the task of building consensus about the good in and for our society (271-
272).
But, thetheory-modesproposal of Jonsen and Toulmin does not involve “leaving
behind” theory. The key difference is that Jonsen and Toulmin, in contrast to their
principle-based and virtue-inspired opponents, redefine the role of theory in ethical
deliberation. If Jonsen and Toulmin are guilty of anything in this regard, paths os
failing to be clear on the answer to one simple question: Exactly how much theory,
tradition, or community is necessary for good casuistic reasoning? In sdrgrielthat
the answer is not much.

Consider what is meant by a shared understanding of "the good.” Kuczewski
charges that casuists use a very broad "shared common understanding of tti@&Gf9od"
He defends a principle-modest casuistry in his specific responses toithenesitoffered
by communitarians. Kuczewski notes that "it is shared by thoughtful, morahgeisut
it is not the product of an explicit deliberation and ranking process" (105). The gasuist
goods arenoncontroversiabnd do not necessitate@ammunitythat has come to specific
metaphysical agreements about identifiable ethical principles; we need notHeow
ontological status or the nature of what is good, we simply neaelteivethe good in
particular actions. The determination of which "mid-level” principlesh) siscautonomy
or beneficence, should prevail involves attempting to fit the particular circurastanc

surrounding a case to its respective paradigm (Strong 197). This way of concedving th
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communitarian critique of casuistry concedes that casuistigt sufficient on its own;
casuistic thinking merely needs a relatively basngroblematiaunderstanding of the

good. This is an important rebuttal to communitarians who find fault with casuistry.
Without the need for significant debate over principles and shared assumptions, much of
the communitarian's criticisms of casuistry dissolve.

A good example of how little tradition is needed in order for casuistry to fimcti
properly can be found in the commission work in which Jonsen and Toulmin participated.
Consider the varied backgrounds and interests of the participants: men, woniex), blac
whites, Catholics, Protestants, Jews, atheists, medical scientists, bishavior
psychologists, philosophers, lawyers, theologians, and public interest regtigssnt
(Jonsen and Toulmin 17). A number of traditions might be identified within this eleven-
member commission: religious, professional, scientific, among others, howevkmgs
as the commissioners stayed on the taxonomic or casuistic level, they ustedtyiag
their practical conclusions” (17). Jonsen and Toulmin note that serious differences of
opinion emerged only when participants explained ttegisondor decisions.

Agreement was reached on practical courses of action but individual jtistifeca

differed. For example, the atheists and theists might have different réasons

concluding that, in a specific case, withholding life support was not the appropriate mor
response. Notice that this does not preclude the idea of moral presuppositions
influencing the committee’s decisions. Unfortunately, even commentatopa#yetic to
Jonsen and Toulmin [Keenan and Shannon] seem to miss this point. Keenan and
Shannon argue that “even the casuistry of that bioethics commission was probably much

more culturally bound than the authors admit. Casuistry is always ladenetewvitiotal
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assumptions of the culture in which it functions” (Keenan xxii). Acknowledging the
existence of assumptions, however, is not tantamount to suggesting that these
assumptions lead to insurmountable obstacles to good casuistry.

Consider a simple example of how a group of people with varied moral
assumptions might reach the same conclusion on a particular case. Consider an eight
member ethics committee at a hospital addressing the question of whether to withhold
life support in the case of a seventy-five-year-old woman in severe pain tgrthiaal
disease. Although the bases for the committee member's decisions mayidéfgr w

they may reach the same conclusion.
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Far from agreeing on the reasons given in support of the conclusion, committbersiem

might very well disagree strongly with those reasons. Given the communitarian

argument for the influence of tradition on casuistic thinking, we might expetioia

conflicting opinions. Given the example above, however, we can readily see how people

of varied traditions could easily reach the same conclusion. Indeed, in thiglexam

some participants not only lack similar traditions, they might have litté in some of

those traditions as sources of legitimate knowledge. The atheist might plagstmo tr

Christian scripture, the Catholic Priest might be disturbed by the accosrftants on
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finances, and the agnostic medical doctor might find little reason to turn Tortalefor
guidance. Clearly, similar conclusions can come from people with widelyatitfenoral
traditions and assumptions.

So what do these observations about presuppositions or assumptions suggest
about how we should view the role of tradition in casuistic thinking? At most, it seems to
indicate that a verthin tradition might be a necessary prerequisite to good casuistry. On
the other extreme, we might even question whethgtradition is necessary. Consider
the diversity among the participants. Was there any discernabletmaditf the answer
is no, then this leads to a revealing conclusion. Even if we take the idea ofiartraslit
meaningful—as something that we can identify and talk about as an object of
understanding—must a traditiahwaysbe a prerequisite for casuistry?

In summary of the casuistry/tradition conflict, two points need to be made. The
first point is that, if one agrees that the concept of tradition is elusive, thentdateall
for tradition as a necessary prerequisite to casuistry dissolves. Timel geint
addresses those critics who may accept the idea of tradition as iplelligiven given
this perspective, it is most accurate to suggest that casuistic thméiigvolve, at best,
arange of traditions “Thick” traditions might involve groups or organizations that have
a long history of sharing similar perspectives on fundamental issues. On thenatloér
the continuum, “thin” traditions might involve a diverse group of people who share the
most basic commitments, many of which are unproblematic. For example, on tiie heav
or “thick” end of the spectrum might be a centuries-old religious tradition such as
Judaism, with a set of revered texts and practices that inform a specific cdynmi

the light or “thin” side might be a group of people (like the participants in the
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Jonsen/Toulmin commission) whose common commitments might include some of the
most basic, unproblematic moral understandings we could imagine: do good and avoid
evil, do no harm, make the best one can out of even a bad situation. We need not even
look at this “thin” tradition as a reductive account that views our commonalitiesres s

sort of essentialist “common human empathy.” Our “thin” tradition mighplsifme an
expression of our most basic habits of the heart and mind. The following figure attempts

to demonstrate what the range of “thick” and “thin” traditions might look like.

“do good and avoid

evil’
Western Medical Science “just be nice”
Catholicism “treat others the
Marxism way you wish to
Apple Corporation Executives be treated”

Figure 4 “Thick” and “Thin” Traditions

| would argue that this epistemically “thin” view of the good is all thatisifnally)
necessary for casuistry to work. Note that this does not preclude a “thickibmddbm
informing casuistry (again, assuming that one takes thettadiion as intelligible in

the first place). Certainly, it could be argued that this happens all the dinexample,
when Catholics get together to resolve moral problems or when atheists discuss moral

issues. Interestingly, some of the most cantankerous moral debates owegnbet
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participants within a specific “thick” tradition. Consider the debate withihdiatsm

over abortion or the controversies among Orthodox and Reformed members of Judaism
or the debate among U.S. medical doctors about health care policy. In conclusion, the
responses to Hauerwas'’s criticism can be simply stated: (1) the &elitotr is fraught

with ambiguity, and (2) even if we grant that tradition is necessary forstigs certainly

not muchtradition is required.

Knowledge of Paradigm Cases

What exactly are paradigm cases? How do we come to know paradigm cases?
How exactly do these cases function in casuistic reasoning? The answers thrdes
guestions shed light on one of the starting points in casuistic reasoning. Tlsé casui
begins with a "paradigm case": a clear-cut, unproblematic exampiex&mple,
consider the case of an innocent person who is killed. This case would be understood,
ceteris paribusas an obvious, unproblematic illustration of an act that is morally wrong.
All other things being equal, killing an innocent person is simply wrong. This is one
example of a paradigm case. Thus, the case of a "clearly innocent persckillaeihg
may be used as a starting point, after which discussion would turn toward casesvthat m
away from the paradigm case. What about a case of a clearly innocent persoaswvho w
killed by acciden? What if the clearly innocent person was seenmesassary sacrifice
to save the life of one hundred other clearly innocent people? Notice that although these
types of cases identify controversies, paradigm cases are contrfreersgveryone

agrees on the moral conclusion about paradigm cases given that they areuttlear-
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examples of right and wrong. The paradigm case serves as a spring-boararforathe
problematic cases.

But paradigm cases are not limited to morally praiseworthy acts. Mades$ can
involve illustrations of unquestionably poor moral actions. Jonsen and Toulmin explain
how a casuist might set forth a paradigm case for “killing” in a Judeasti@hrcontext.

The cases are arranged so that the most obvious deviation opens
the series. Under the Fifth Commandment, against killing, this
might be a direct unprovoked attack resulting in the death of
another; under the Eighth commandment, against false witness, a
deliberate deception intended to harm another. (252)
Again, like their counterparts (examples of paradigmatic moral conduct), the moral
evaluation of extreme cases of poor moral conduct yields no controversies; itigbvi
to everyone that the case described is morally deplorable. From the paradigotteas
cases could now be considered that are far more problematic.
Under the Fifth Commandment, it might be asked whether a judge
was morally permitted to impose the death penalty; whether
subjects may kill a tyrant; or whether self-defense extends to
killing in defense of one’s family, one’s property, or one’s
honor...This gradual movement from clear and simple cases to the
more complex and obscure ones was standard procedure for the
casuist; indeed, it might be said to be the essence of the casuistic

mode of thinking. (Jonsen and Toulmin 252)
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Knowing what counts as a paradigmatic casgoair moral behavior, like the
counterparts ojoodmoral models, allows for clear understanding of right and wrong.

Unlike the debates that arise over problematic cases, agreement lthslatera
reached in paradigmatic cases. We agree on the moral judgment we makd#iof spec
paradigm cases. Problems tend to arise only when we try to guiragplesfrom these
paradigm cases. For example, a Catholic physician and an agnostic mighhaigiiése t
support should not be withheld in a specific case, but their principles or reasons
supporting their conclusions might differ significantly. Again, to revisit a poede
earlier, if principles are held up as the primary focus—the “real knowletggled for
ethical deliberation—than the focus moves away from the particular and toward the
universal, thus placing ethics in the category of a theoretical, rather gracti@al
science.

Furthermore, the more we move away from the particular, the greatdraineec
that interminable debates dealing with ultimate principles will forlegtsblutions to
practical moral problems. When clashing principles dominate discussions;adracti
moral problems remain unresolved. On the other hand, a pragmatic consensus is often
reached about paradigm cases; more often people will agree on the paradigitihaa
will agree on principles. The difference is also seen ityiheof debate that stems from
these two different approaches. Debates on principles often focus on abstrasauniver
concepts (sanctity of life, for example). Debates over paradigms temcudn arguing
about specific details surrounding the paradigm case.

Although it is not the goal of the casuist to derive principles from paradigm cases

the casuist does use paradigm cases to ideanafmsthat might function to guide moral
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deliberation. Unlike a principle, which is typically invoked as inviolable anch ofte
applied in a rigid manner to moral problems, a maxim functions more like a flexiéle r

of thumb. Maxims are neither derived from law nor are they the same kind of knewledg
that principles or laws claim to be. Jonsen and Toulmin observe that maxims heavily
influenced moral instruction in the Middle Ages and Renaissance and "thegausted

as important argumentative devices in all traditional rhetoric" (253). Thesmmare

used as one part of the moral reasoning process, unlike principles that serveisespre

in moral arguments. For example, the maxim "tegptalsequally andinequals

unequally" might be applied to the example of killing a clearly innocent person. In the
case of euthanasia the casuist might prescribe guidelines for which grqugusptef

(those of sound health and mind) might justify an exception to the rule against killing.
Those who fall into the category of being of “sound health and mind” might be treated
differently than those people who are not of “sound health and mind.” For example, an
argument could be made that only those people who fall into the category of being of
“sound mind” should be allowed to choose to die. Thus, the appeal to maxims allows for

a philosophical shorthand to replace the exclusive reliance on abstract pancipl

Knowledge of Differences Between Cases

Along with paradigms, analogies play a pivotal role in the casuistic reasoning
process. Interestingly, analogies have piqued the interest of thinkers irbarrafm
fields: logic, legal theory, artificial intelligence (CBR—case&dxhreasoning), to name a
few. One interesting perspective that appears to have direct applicatasuistry and

philosophical ethics comes from psychology. From a psychological view, arsahogie
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be seen as ways of organizing our world into familiar categories. Cortsediedlowing
description from two psychologists who define the tarmalogy
But how do categories first get formed? One basic mechanism is
analogy—the process of understanding a novel situation in terms of one
that is already familiar. The familiar situation—often termedotseor
sourceanalog—yprovides a kind of model for making inferences about the
unfamiliar situation—théargetanalog. In the course of reasoning by
analogy, the novel target comes to be seen as another example of 'the same
kind of thing' as the familiar analog. And the analogy between two
specific situations may provide 'the seed' for learning a more general
category or schema that encompasses both. (Genter and Holyoak 32)
They also point to an important question for casuistic reasoning in ethics: analogic
reasoning may lead to insights that could be applied to future cases. In this sense,
analogies beconmaethods of reasoninpat build upon past knowledge. Analogies
become particularly useful when we encounter problematic cases. Unakeugteases,
most problematic cases fit the source analog cases in a highly qualiheeéma
Consider the case of confronting the “novel situation” of a student stealing a
computer file copy of a final exam from an instructor. Before the advent ofspidad
computer use, this type of “theft of a computer file” case did not even existsolinse
analog for this target analog case (theft of computer file) might involveuderdgt
breaking and entering a physical office space to steal a paper capyrdm. However,
the target analog offers a number of important differences. For examle tardet

analog, there is nphysicalbreaking and entering involved, because the “item” being
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stolen is non-tangible (computer file). The traditional understanding of whascint
“breaking and entering” does not seem to fit the target analog case. Iorgdyliestions
might be raised regarding whether the content of the file was actuadiysact In the
source analog case, it is assumed that, once the paper exam is in the possession of the
student, the contents of the document are known to him. But in the target analog case,
suppose the question arises as to whether the file acquired by the student had ever
actually been opened? Did the student steal the test, or just a file with the test on i
Were the contents of the stolen file inaccessible because of a passwectigmair
encryption? The end result of reasoning from analogy, in this situation, might meéa m
general category or schema that encompasses both” cases, as Gerdtdy@aidsuggest
above. Another possibility might involve a more specific rule or judgment that mig
need to be created to focus on the specifics of this new case itself. In partdtbk fie
computer law has developed due to the limitations of reasoning from “source analog”
cases; new legal and ethical challenges yield new categories oftandarg. Casuistry

is set up to deal with change; principle-based approaches are often caughtathy
change.The challenges of reasoning by analogy increase as the sinslaegtiween the
source analogs and the target analogs decrease.

It is important to note that analogic reasoning is not only stretched to s tiyni
cases like those involving new technologies. Any case that moves away from tiee sour
analog in a significant manner can pose a difficulty. Returning to the example
avoiding killing an innocent person, the target case of an “innocent person with a
painfully terminal disease” creates a different problem from the sonade Is it

wrong to kill such a person? What if the person is “clearly innocent” but obviously in
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severe pain? Could we question whether “pulling the plug” on life support actually
constitutes “killing” or is this a different category, perhaps “lettingti&s we move
further away from the paradigm case, the casuist begins to makemgw#atoveries.

The principles governing that ideal case apply less successfully to other éaséonsen
and Toulmin recognize, "This gradual movement from clear and simple casesrorée
complex and obscure ones was standard procedure for the casuist; indeed it might be sai
to be the essence of the casuistic mode of thinking" (252). Note that in moving away
from the paradigm case, the casuist dussdvocate a total rejection of all principles

but questions the wisdom of using principles governing a paradigfle same manner
when judging cases that are removed from the model case. In summary, the gaowled
of differences between cases (analogic reasoning) involves an attention tarcetail
recognition of which details are important. Consider Cicero’s contentiorhthat t

virtuous person has to strive to become “a good calculator of one’s duty in the
circumstances, so that by adding and subtracting considerations, we may seeuwvher
duty lies” On Duties I, 59). Knowledge of “adding and subtracting considerations” is at
the heart of analogic reasoning.

Interestingly, our developed sensexajral taxonomynight be a more accurate
description of our orientation to the world than the virtue ethicist’'s argument that
tradition orients us to our world. The moral taxonomy that we develop from life
experience forms a set of precedents upon which further moral reflectiorefaayThis
taxonomythe process of classifying moral responses - is an activitykbatgiace in our
everyday experience of the world. Even if this taxonomy is influenced by draditi

does not necessarily become a slave to these commitments. It is prdessilxonomy
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that might bridge the gap between principle-focused communitarians and grncipl
modest casuists.

Consider the following explanation of how a moral taxonomy might work.
Kuczewski concludes that what both communitarians and casuists must do is to work
together in developing a faculty of judgment that, despite its limitations

is able to identify the relevant circumstances, determine when to go
thematic, and weave these factors into a solution that is stable and will
reinforce what is best in the lives of the individuals and institutions
involved" (113).
Certainly both the taxonomy and our reflections are informed by our socialstoddail
constraints. But this criticism can be launched against nearly all approachesat
reasoning. Even extreme interpretations of Kantian-inspired notions of masahing
that purport to be bias-free, show their true colors when this criticism is dpplieem.
For example, the American liberalism of the 1960s informs much of John Rawlss. theor
It is highly unlikely thafThe Theory of Justiaeould have been written in the 1920s, or
even in the 1980s. However, the observation that history and comtigxdur
perspectives and our understanding of moral taxonomy does not necessarily itnean tha
casuistry is forever trapped in a world of moral subjectivity.

One way to overcome the criticism that a moral taxonomy, like the view of the
“good,” might be disastrously plagued by subjectivity is to describe tasasssuffering
from generalrather tharspecificbias. The less troubling form of biagieneral bias—
may be defined as those relatively uncontroversial presuppositions upon whigtafiearl

members of a group agree. For example, in Western medicine, a genenagbias
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include understandings derived from our moral taxonomy, ideas such as "do no harm,"
"drugs are acceptable forms of treatment,” or "people with the fluat{pitave the

following three symptoms." Rather than involving themselvepétificbias (making

medical judgments on personal whims), medical doctors seem to be guiljgoéal
"Western medicine" bias. In many cases, this general bias is lebsusghan its
counterpart, given that clinical judgments are "always presumptive andbievis the

light of further experience" (Jonsen and Toulmin 44). ‘¥emetype of bias exists; this

point must be conceded in any system of moral deliberation or even in human discourse.
However, ageneral biagnmight be so uncontroversial as to escape the criticisms that are
often launched againspecificbiases.

Another counterargument, or clarification, challenges the idea that cgsuist
moral taxonomy is fraught witbpecific bias Consider the case of a medical doctor who
arrives at a prognosis. In such cases, is the doctor biased in the pejersdrefsthe
term? Is not the doctor's bias shown in what she chooses to perceive regarding the
patient's symptoms and past history and the moral taxonomy that she emplays? |
proper prognosis, it is probably more accurate to describe the doctor's allegas bia
"pattern recognition" (Jonsen and Toulmin 40). This is similar to the knowledge needed
for the proper use of a moral taxonomy; our moral taxonomies help us to recognize
patterns of past precedents that lead to our judgments about new cases. In thissense
inaccurate to refer to the doctor's reasoning process as exhibiting onlgl gbisey."

Consider Kuczewski's response to the accusation that casuistry falls prey to a
relativistic conventionalism. Kuczewski concedes that, because of theratiydoound

characteristics, values tend to supportdfaus quo What is needed is a way for
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casuistry to self-consciously critique its own sympathies withirstidteis quo To this

end, casuistry's use dégrees of probabilitjunctions to qualify the claims that a casuist
might make. Even the level of agreement on what constitutes a paradigm glaise mi
vary, even though all of those levels must certainly be high in order for a casi &e&
considered an "intermediate” paradigm. As Kuczewski realizes, the tgsadst must

be able to distinguish the genuine from the intermediate paradigms” (109). The goo
casuist employs practical wisdom in order to discern when new values or laws do not fit
the context surrounding particular cases. The good casuist must alsozedbgni
similarities that are properly considered significant. Rather than knowtédige

“good” this is closer to practicaplironetig knowledge. Simply put, casuistryrnistan
exact science. Unlike a strict deductive, principle-based approach, gasmiptoys
something akin to Aristoteligphronesign sizing up a situation and making a prudent
response. Although Aristotle cannot be properly considered a casuist, manidebhkis

in theRhetoricandNichomachean Ethiday the groundwork for contemporary casuistry.
Among the most useful contributions in this regard comes from Aristotle’s irntbigit

the prerequisite for proper moral deliberation ought to jpleraneticunderstanding of
cases. Furthermore, the criticism that casuists are naive convest®igad reminder of

a question that can be posed to anyone who attempts to make moral judgments. Can
anyone ever step outside all of one's historical circumstances or biasdsri to reach

an ahistorical, objective vantage point? Given that this concern plagues Hearly a
conceptions of moral reasoning, it would be inaccurate to charge casuistithigit
inescapable flaw. Indeed, most of casuistry’s critics adopt systetriswblve appeals

to general understandings.
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On the surface, some types of moral discourse seem to be intrinsicallticasui
Consider two ethical approaches: proportionalism and rule utilitarianism. Inds®h, c
the morality of principles is tempered by a concern for how much good or evil an
alternative would yield. In many cases, particularly those fraught vathlrambiguity,
advocating the "lesser evil" is offered as the best moral advice.x&mpée, Miller
(“Transplanting”) combines "the paradigm of just-war reasoning with cag@rerning
the use of cadaverous tissue" (617) in order to avoid associating the transplanting of
human fetal tissue with the ethical problems of abortion. This is similantisaien in
which you might have two close analogues (cases) that conflict. The cashi@gte is
preceded by a reasoning process that attempts to determine whictyamaloger to the
current case at hand. Miller distinguishes between intending and foreseeangla
misdeed. If sufficient reasons exist, even those opposed to abortion may condone the
procurement of human fetal tissue because researchers would not be intending (only
foreseeing) the death of the fetus. However, and this is an important clarification,
proportionalism and rule utilitarianism are best viewed as principle-focused examples of
casuistry True, in these ethical practices the principles tend to imply paradigm cases
However, in many of these cases, the principle applies in a non-problematibugy, t
avoiding the problem of having to do much (or any) moral deliberation. In any case, the
starting points for both of these approaches are principles, not cases. But whiatdo y
when principles clash? Where do you find answers in situations where principkes appl
awkwardly or not at all to the current case?

The function of paradigm cases and maxims in analogic thinking illustrates the

give and take between theory and practice that is essential to casunstonnécting a
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maxim to a specific case, a bridge is created between fact (thendgbgory (the
maxim). Importantly, the bridge allows for traffic to flow in both directions. dssén
observes, “reflection oscillates between fact and theory. It refusdevoitzielf to be
trapped in the attractive but rigid confines of a theory...,At each oscillatierebetfact
and theory, fact is seen in a different light and theory is challengeéhgfexiii).
Although casuistry cannot make any clear declarations of how far the dosadl”
swing, Jonsen explains that casuistry “searches through all contexts...if@r part
illuminations that, in the end, make up a probable interpretation” (Keenan xa). In
similar manner, this “give and take” is present in another kind of knowledge ascess
for casuistry: determining which paradigm best matches the currentrudee

consideration.

Knowledge of Paradigm Case/ Current Case Similarities

It is important to emphasize that the way a principle-modest casuistsaatitiee
final resolution to a case does not involve applying rules to cases. Rathdme itasult
of reasoning by analogy, using a taxonomy"a detailed and methodical map by mora
significant likenesses and differences” (Jonsen and Toulmin 14). The viéabddés
are based less on traditional biases and more on the process of analogingedadhis
sense, reasoning through taxonomies results in a diffierehdf knowledge from
knowledge of “the good” or merely having knowledge of paradigm cases. Taxonomies
require a systematic effort. The categories found in taxonomies are wyostyr
understood as generic, rather than specific. A category identifies a saeddlge

characteristics that are common to one group. For example, in assessingalhe mor
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culpability of political figures, one category might include politicians who hdwatsed
to personal transgressions but have not violated any laws. This category would
encompass a number of examples where general characteristics couldesaimiytified.
Unlike the biological notion ofui generis-where agenusidentifies the only known
species in existence—categories employed in casuistic taxonomresedyd(if ever) this
specific. The kind of knowledge that taxonomies give us involve the ability to
understand how cases make the difference in moral reasoning. Taxonomies work by
structuring case-based knowledge in a way that is useful for moral delibergtien.
process of taxonomic reasoning differs in important ways from the traditippiadach
of applied ethics where principles are applied to new cases. Principletcadaists
reject the assumption that rules and principles reign supreme and that applar&ions
merely instantiations of rules and principles.

One major difference is in how casuists view rules and their applications.
Traditional approaches often draw a sharp distinction between rules and their
applications. However, for principle-modest casuists, the procesglefstandingules
or principles ané@pplyingthese rules or principles is not as distinct as one might think.
Consider the possibility that the process of application might actailyibuteto how
we understand rules and principles. As Gadamer commenhtatmand Method
“application is neither a subsequent nor merely an occasional part of the phenomenon of
understanding, but co-determines it as a whole from the beginning” (Ga82a4)erThis
view of how the understanding of rules or principles cannot be divorced from the
application of these rules or principles is key to understanding how casuists viese the

of taxonomies. Consider that the final task of the casuist is to conclude with the
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presentation of a final resolutionThe casuist begins and ends with the case. In contrast,
the primary goal of principle-based moral deliberation is often the resporiee to t
following question: "Which side advances and defends the highest value or universal
principle?" Because the casuist is engaged in a practical art, soméihing Aristotle's
notion of practical reasoninglironesi3, it is only natural that a concrete conclusion is
required. Browning likens the hermeneutical act with Aristotle’s idgdnadnesis“The
hermeneutical conversation is like Aristotle’s practical wisdom becaigenapplies
abstract universals to concrete situations. In both hermeneutical conversdtiooral
judgment, concern with application is there from the beginning” (39). With a casuistic
approach, the desired outcome is the solution of a specific problem: "Who solves the
problem in the best manner possible?" The casuist offers practical midai@riso that
one may solve the problem at hand and act in good conscience. Indeed, it could be said
that the experiencing of thinking and acting in practical terms augmentsoowie’s
storehouse of practical wisdom.

Another way of understanding how taxonomic reasoning differs from traditional
principle-based approaches is to look at an example of the knowledge needed to do
traditional applied ethics (applying principles) as opposed to the kind of knowledge
needed to understand which paradigms best match up with the current case under
consideration. A good illustration of this contrast comes from the moral reasoniilg foun
in traditional religions discussed in the previous chapter. There is a common thtead tha
finds its way through all of these religious examples. In the final chap@ordaext of
Casuistry Kopfensteiner concludes that even in neoscholastic manuals of theology, "the

casuist's art of applying principles and norms to concrete situation and prabkita
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necessary part of the moral enterprise" (207). Traditional religious mscaludse,
structurally, is very similar to much of the activity that we know catipfied ethics.”
Unlike the neoscholastic tradition just introducegriaciple-modestasuistry moves in
a different direction. It moves away from viewing ethics as an applicatipnnziples.
In this sense, casuistry becomes more focusedterpretationand
understanding It becomes more of a “hermeneutical art.” Kopensteiner argues that
moral reasoning should reject assentialismetaphysics and adopparsonalist
metaphysics. He argues that this non-essentialist metaphysia$ lvettdr account for
moral decision making. In this sense, casuistry becomes more like a Heetioe
enterprise, not an exact science as the neoscholastic manuals have trigditdchal
Kopfensteiner uses "the recent epistemological developments within theophijosf
science as a heuristic by which to critique the moral casuistry found indbehadastic
manuals"” (217). Kopfensteiner outlines how a constructivist view of scieneeg@thy
thinkers like Kuhn, Hanson) challenge the positivist’s view that language sigaility.
With its emphasis on precision, scientific discourse presumes that langotagespi
reality. However, work on the cognitive effects of metaphor has chelliethgs notion,
arguing that language "changes and grows through a metaphoric processhé$kopées
210). Kopfensteiner argues that the Cartesian penchant for certainty musabedepl
with an understanding of moral casuistry as a "hermeneutical art" toghizes the
constitutive nature of language. It is precisely this "hermeneuticahaittis missing
from much of the principle-based casuistry of traditional religious argumen
Interestingly, the knowledge of which paradigm shares the most stragdanith

the current case at hand is only necessary in a framework that recognir@sattance
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of the particulars of a cas&his is exactly what isissing from principle-based
approaches: theecognition that the details of specific cases are crucial to moral
deliberations Consider how both pro-life and pro-choice advocates tend to ignore the
details of a case. Abortion is considered either morally right (or wrondnowtitegard
to the specific details of a case. Pro-choice advocates are often distandstw the
pregnancy was conceived and pro-choice advocates typically pay lgtdiattto the
reasons someone might want an abortion. In contrast, for casuists, a completeddg@mowle
of a case is essential to understanding and, thus, properly judging what should be done in
that case. In the case of avoiding killing an innocent person, it would be necessary t
know who this person is, what evidence there is that this person is clearly innocent,
whether the action to be taken is properly called killing, among other detailse Thes
details would determine how similar this particular case is to the paradiggn
Interestingly, this is where casuistry and its principle-basedsaften clash. Allowing
exceptions to a universal principle becomes problematic for adherents of prinagad
approaches. A paradigm that allows for no exceptions views casuistry as tlye enem
The casuist contends that one bathfocus on circumstance while employing
principles. The key is that the starting point is not a principle-based approacitaset a
based approach. Casuists recognize the proper role of principle, but they alsokare quic
to identify cases that are “replete with qualifications.” The quatifims are prompted
by the specific details of the circumstance itself: the who, what, ywvbaen, why and
how. For example, the severity of an inflicted injury might be an important qatbinc

to take into consideration in a case where one person has harmed an enemy. Other
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qualifications might include the age or mental stability of the person who d¢tedran
act or whether the action was premeditated.

These were the qualifications that Aristotle, Cicero, and the

classical rhetoricians had taught aspiring orators, if they were to

argue properly and carefully, under the headingopiics The

casuists incessantly called these circumstances to attentipn; the

insisted that 'circumstances make the case' and inevitably modified

moral argument about it. (Jonsen and Toulmin 254)
In exercising practical moral reasoning—Avristotelmonesis—the interlocutors in a
debate over a moral issue should have contact with the particulars of the case abhand. T
return to the example of judging a potential murder case, those evaluatingaheed
to know the specifics in order to be able to tell whether they are dealing, foplexam
with clearly innocent people. Likewise, knowledge of the case specifics would be
necessary to determine whether killing is justified given the particmtamestances of
the case at hand. For example, the principle “don’t kill innocent people” would not
necessarily suffice in all cases. Consider whether we typicaltgehictors with
murder when no ill intent or negligence is involved. A doctor who did her best to save a
patient may have lost the patient not due to negligence, but as a double effect of a
medical procedure. Innocent people are killed in a number of cases that do not count as
murder, such as in war or in accidental vehicular deaths. To apply one rule universally
would be to ignore an analysis of the circumstances surrounding the case.

Another part of determining which paradigm matches the current case at hand is

the degree of probability that the casuist assigns to the final resolutiaasé.a By
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adding a qualifier to judgments of particular cases, individuals are made afthe
degree of certainty a moral claim might carry. For example, can weittag w
high/medium/low degree of certainty that, in this case, killing this innocent pearson i
morally wrong? Although paradigm cases are least likely to necessitalification,
moral judgments made on highly problematic cases have varying degrees bflpyoba
Aristotle recognized that moral reasoning often does not yield premstusions. As
Aristotle argues, moral reasoning should not be expected to yield the samepypase
conclusions as other fields.

The same exactitude is not to be looked for in all fields of

knowledge, any more than in all kinds of crafts. It is the mark of

an educated man to expect just that exactitude in any subject that

the nature of the matter permits. For it is unreasonable to accept

merely plausible arguments from a mathematician, and to demand

formal demonstration from an orator. (1094b)
In the case of euthanasia, killing innocent people takes on varying degreestaénpudg
based on the particular facts surrounding a specific example. We could sagnhplesx
that in a case that exemplifies all of the qualities of the paradigm teshkighly
probable that our ethical conclusion is the correct one. On the other hand, we meght hav
a situation in which the case at hand is riddled with numerous problems, leading us to be
less confident in our judgment. The sensitivity to a particular case is incrgased b
focusing on thelegrees of probability The final moral evaluation of a case is supported
by a series of arguments and references to case precedents that lends@port

recommendation that might range from weak to strong. The supporting reason behind a
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moral opinion accumulated by a casuist, "resembles the rhetorical and commonsens
discourse that piles up many kinds of argument in hopes of showing the favored position
in a good light" (Jonsen and Toulmin 256). Thus, through the accumulation of good
reasons, casuists strengthen their moral judgments. Unlike contemporalylefi@tes

that often see solutions as an either/or clash of values or principles, the invoking of
probability helps to temper dogmatism and enhance understanding and dialogue.

Even principle-based approaches seem to, perhaps unwittingly, rely on an
understanding of the case-based reasoning that make up taxonomies. Consider Plato’s
use of counterexamples. Socrates often challenges his interlocutor’s iooistégt
offering counterexamples. For example, consider the discussion in BEatbigphrg
where Euthyphro defines piety as that which is dear to the gods. Socrates leads
Euthyphro to conclude that the gods do quarrel and thus, often differ as to what is dear to
them. The counterexample of the quarreling gods is an illustration of how case-bas
prior knowledge is often a prerequisite for understanding a general comctps (i
example, the definition of piety). One of most common ways that Plato has Socrates
engage principles is by subjecting proposed principles to a series of coumiges<a
This seems to suggest not only an inescapable need for casuistry, but the needifor a foc
on particular cases in allegedly strict, principle-based moral deldesatin many cases,
principles rely on the same knowledge on which taxonomies rely: prior knowledge of
particular moral cases. Thus, arguments over principles can always leagédlby
knowledge of particular cases. Even principle-based approaches do not seem to follow

their own guidelines.

103



Taxonomies differ from principles in a number of ways. Unlike principles,
taxonomies are derived from observation and reflection of everyday experience.
Taxonomies also can be more easily shared and critiqued than principles. Even people of
differing backgrounds can dialogue about the practical differences betasEwithout
becoming excessively focused on theoretical principles. Unlike principiespistemic
status of taxonomies allows for taxonomies to be more easily revised. Taxsmamie
not lay claim to undisputed knowledge; they only seek to capture the best thinking in
conventional wisdom on how to organize and distinguish between practical cases. In
contrast with principle-based approaches, the ability to make revisions agctions to

a taxonomy lends itself more readily to the task of practical moral problemgolvi

Conclusion

Casuistry is a type of knowledge that combines two components: one content-
centered, the other skill-oriented. The casuist first becomes acquaintébensibecifics
of a case and then applies analogical skills to find a case-precedent thlgtrolaches
the case at hand. The more specific responses to the question, “What kind of knowledge
is casuistry” yield a number of insights into the four types of knowledge needed for
casuistic thinking. First, “knowledge of the good” need only be epistemichlly ‘in
order for casuistry to work. This is an important point often missed by communitarians
and virtue ethicists who would argue that casuistry must build upon a tradition. tiCasuis
knowledge is easily shared among people of diverse ethical backgrounds and political
temperaments. Second, paradigm cases function as starting points for moeshtiei.

Due to their non-controversial nature, these paradigms allow for commongstaints
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in moral debate. Third, knowledge of differences between cases allows foteawsey

of encountering novel situations. Unlike principle-based approaches that focus on
abstract principles, casuistry turns the focus of moral deliberation on thdiffgeénces
between the current case and specific case precedents. Finally, havitepiyeoof

which paradigm shares the most similarities with the current case atlltarsithe

casuist to integrate principles and cases in order to allow for qualified cdonslus

Having explored the kind of knowledge that casuistry employs, | am now able to turn t
the final chapter: a discussion of the different kiaflsasuistic persistence and why |

refer to casuistry as a “neo-premodernist approach to moral reasoning.”
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Chapter Four:
Casuistry and Persistence: Neo-premodernist Moral Reasoning

“He condemned nothing hastily or without
taking account of circumstances...he had none
of the inaccessibility of a rigid moralist.”

Victor Hugo commenting on

Bishop Myriel inLes Miserableg13)

So far | have argued that casuistry is inevitable for practical praténmg, and
| have responded to the major criticisms of casuistry. | have also tried tdskaow
casuistry can offer a successful method of practical reasoning and hastrggsoposes
a different approach to moral “knowledge” than other methods, particularly approaches
that emphasize principle-based reasoning. It seems appropriate, fargahchépter, to
offer a specific example that illustrates casuistry’s persistetraportantly, this
persistence does not also imply that casuistry is always successhid gertse that it
always resolves moral problems). As | demonstrate, situations in whichtioafaiis to
produce agreement also contribute to casuistry’s persistence, albeit randifhanner.
Finally, |1 conclude with an examination of how best to categorize casuisteydiled

the placement of casuistry as a “neo-premodernist” approach to momlingas
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The Case of the Lying Bishop

A pivotal scene from Victor Hugolses Miserable—in which a bishop lies to
authorities in order to give the protagonist an opportunity to improve upon his sorry
life—offers a rich example of casuistry’s persistence. Somei@adidn for this choice
is in order. First, Hugo takes great effort in detailing the backgrounds of the ma
characters involved in this scene, thus giving the casuist easy access td pastona
histories and motivations. The life and temperament of Bishop Myriel occupieg aléarl
of the first fifty-eight pages of the novel; the main character, Jean Valilegss,a central
role throughout the entire novel. Second, the practical moral problem in question focuses
on one of the most basic of all moral categories: promise-keeping. Third, this scene
offers a number of qualities common to nearly all moral debates. The situstaibee
lends itself readily to simple deontological and utilitarian conclusions. The sce
prompts moral questions about intentions, outcomes, circumstances, authority,
responsibility, and promise-keeping. The example also points to how casuggtity mi
respond to the tensions between charity and justice. Finally, a variety of
reasons/traditions/principles may be invoked for the same conclusion that Humgs wi
the reader to draw: the bishop’s lie is a morally defensible one.

Hugo begins his novel, set in early nineteenth-century France, with arldng a
detailed description of Charles-Francois-Beinvenu Myriel (Bishop Myaeman of
about seventy-five years old who was made a bishop following a chance encounter with
Napoleon. A number of examples serve to identify the bishop as an “upright man.” He
willingly takes on tasks that other clergy refuse: he accompanies a cortierando his

execution and he travels dangerous roads to minister to the poor, despite the danger of
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bandits. He is clearly a bishop of all his people. Myriel understands the imparfance
rhetorical adaptation, becoming familiar with “...all of the dialects of thel8¢L8) so

that he may serve all of the people under his care. Myriel insists on exchdmging t
enormous palace that he was given when he became bishop for a small building serving
as an overcrowded hospital. Hugo describes the bishop’s budget in exhaustive detail.
Myriel keeps less than ten percent of his salary for himself, giving aveay of his

money; he is a man who consistently shows a preferential option for the poor. He leads
simple life with his sister and a maid, who both revere him. We are told that the only
luxuries he retains are some silver plates and cutlery, along with “tgeive silver
candlesticks inherited from a great aunt” (2B)s home welcomes all; he insists on

having no locks on any of the doors.

One night in October, 1815, the bishop responds to a knock on the door in his
customary manner: “Come in.” Unbeknownst to the bishop, the man who enters is Jean
Valjean, an ex-convict who has been turned away from several locations in towre despit
offering to pay for dinner and a room for the night. Valjean, now in his mid-forties, has
been in jail since he was twenty-six. He stole a single loaf of bread to heigiérisaad
her starving children, then earned additional sentencing for trying to escapprison
on several occasions. He is embittered by his incarceration and is viewedlpy nea
everyone he encounters as an unkempt, intimidating vagrant—a threat to society. The
Bishop welcomes Valjean warmly. He provides him with food and a bed for the night,
even using his silver plates to honor the house guest. Despite being outwardly thankful
for the kind reception, Valjean considers murdering the Bishop in the night. Instead, he

decides to steal the silver plates that he enviously eyed over dinner.
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Upon waking the next morning, the Bishop’s maid becomes hysterical when she
discovers that the silver plates have been stolen by Valjean. Myriel's1sesiso
decidedly more stoic: “Madame Magloire, for a long time | have been wrongidling
this silver. It belonged to the poor. Who was this man? A poor man, quite clearly”
(104). With another knock on the door (and another welcome), the police arrive with
Valjean. The bishop approaches the brigadier and Valjean.

“Ah, there you are!” he said, looking at Jean Valjean. “I'm glad to
see you. But | gave you the candlesticks, too, which are silver like the rest
and would bring two hundred francs. Why didn’t you take them along
with your cutlery?”

Jean Valjean opened his eyes and looked at the bishop with an
expression no human tongue could describe.

“Monseigneur,” said the brigadier, “then what this man said was
true? We met him. He was acting like a fugitive, and we arrested him in
order to find out. He had this silver.”

“And he told you,” interrupted the bishop, with a smile, “that it had
been given to him by a good old priest at whose house he had slept. | see
it all. And you brought him back here? It's all a mistake.”

“If that’s so,” said the brigadier, “we can let him go.”

“Please do,” replied the bishop. (105)

When the authorities have left, the bishop spends a brief time alone with Valjean. The
bishop tells Valjean, “Do not forget, ever, that you have promised me to use thiscsilver t

become an honest man” (106). Dumfounded, Valjean listens to the bishop’s final words
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to him: “Jean Valjean, my brother, you no longer belong to evil, but to good. It is your
soul I am buying for you. | withdraw it from dark thoughts and from the spirit of
perdition, and | give it to God!” (106) Valjean quickly leaves the city to pursue a new
course in life.

Before | approach this case from a casuistic perspective, perhapsitustive
to analyze this case from the view of casuistry’s counterparts: priraEgkd
approaches. Consider two of the most common of these approaches: deontology and
utilitarianism. Deontologically, this case might be reduced to a simpie afgruth
telling. One could argue that truth-telling ought to be a high value in anyecaltdrthat
the bishop’s lie seems to offend the seemingly universal commandment, “thou shalt not
lie.” Furthermore, it might be argued that this lie is particularly troublingwor
reasons. First, the bishop, as a recognized moral leader, knows full wellrigaslyi
morally wrong. He cannot claim ethical ignorance. Certainly if anyoeepisctedo
tell the truth, it should be those who are looked up to as the moral leaders of society.
Second, the bishop’s lie appears to be a violation of two realms: ethical and legal. F
an ethical perspective, the bishop’s lie goes against the good conduct expected of an
honest person. Good people avoid lying. From a legal perspective, the bishop’s lie might
even be considered a crime. The bishop clearly appears to be giving falsatidorto
authorities or, at the very least, deliberately misleading the police todéhat “It's all
a mistake.” But what about the bishop’s peculiar reasoning: that the silvalyac
“belonged” to the poor? This rather odd perspective calls up questions, at the \tery leas
of whether what the bishop told authorities was the “whole truth and nothing but the

truth.” The bishop, clearly, has chosen to mislead the police into believing that Jean
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Valjean was “given” the silver, when the details of the story clearly itelmtherwise.
More accurately, can we accuse the bishop of aiding and abetting a known I@rilkma
matter how much sympathy Hugo’s writing evokes for Valjean, the deontologistl w
be remiss if she did not uphold the duty to tell the truth.

This deontological interpretation of the case might be looked upon as another
example of viewing ethics more like geometry and less like rhetoric. Forpéxathe
reasoning described above can be expressed syllogistically:

Lying is morally wrong.

The bishop lied to the police.

Therefore, the bishop’s lie to the police was morally wrong.
As noted before, by their very nature, the principle-based approdebestextualize
cases. Notice what is absent from this form of reasoning. We are not asked to take into
consideration the bishop’s long-standing penchant for helping the poor and redeeming
souls. We are deliberately steered away from any discussion of how, in s@aelyiag
to authorities might be the better moral choice. The context of the injustices oh#te pe
system—a primary theme in Hugo’s novel—are ignored. Quite simply, the ddétdiks
case are dismissed before being discussed; they remain hidden from serelus mor
consideration.

Similarly, from a utilitarian perspective, a singular focus emerges.n\Whe
attend to the consequences or the outcomes, the evaluation is no longer based on the duty
to tell the truth, but on our best understanding of what Valjean might do following the
bishop’s lie; theconsequencdasecome the key moral concern. Based on Valjean'’s life,

consider what would be most reasonable to expect of Valjean. Valjean getsaeéfite
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five years in horrid conditions for what would be considered today a misdemeanor:
stealing one loaf of bread. Hugo paints a bleak (if accurate) picture ofrthlesgstem
in early nineteenth-century France. His extended sentence, causeddpehisd
attempts to escape from prison, has resulted in Valjean spending most of hisaault lif
prison. Clearly, he is justifiably disgruntled, and the mistreatment he redelieving
his release from prison strengthens his disdain for society. Given thiailitahhan was
non-existent, there is little doubt that Valjean is destined for a continued lifienaf. cr
So, from all that we know, there appears to be only one reasonable prediction regarding
what will happen if Valjean is left to his own devices after the incident with themis
Valjean will pursue a life of crime. But what of the bishop’s view? Far femanhing
the conclusion just noted, the bishop tells Valjean that “you have promised me to use this
silver to become an honest man,” even though Valjean has made no such promise.
Should we consider this another lie from the bishop? Should we expect that the bishop’s
utilitarian calculation is more accurate than that of our own?

Although drawing a more qualified conclusion than that of the deontological
syllogism, the reasoning employed in the utilitarian analysis stidres nuances of the
case, despite having engaged some of the particulars of Valjean’s pastosthe m
important insight lost is that the minority opinion (that of the bishop) might be a more
accurate predictor of future events. Just as we did with the deontological argument

can lay out the utilitarian reasoning syllogistically.
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Nearly all of the evidence suggests that Valjean is a bitter ex-

convict who will continue a life a crime if he is let free.

The bishop has decided to let Valjean go free.

Therefore, the bishop’s action will, most likely, result in Valjean

pursuing a life of crime.

(and thus, the bishop’s lie is morally wrong).
Once again, ignoring parts of the context allows for a principle-based appocaeke a
reasonable, yet less than ideal, moral judgment. True, the utilitarian hasamsalbst
amount of evidence to support the view that Valjean will probably lead a life of crime.
At the same time, the special circumstances of this particular caseabtiheof the
bishop to trigger a transformation in Valjean—becomes a crucial piepeabfative
evidence that cannot be assesgeahtitatively Furthermore, we can ask whether
consequences ought to be the primary focus of moral evaluation. Both the deontological
and utilitarian perspectives described above miss Hugo’s rather obvious enagissag
the bishop’s lie. We can move toward a casuistic conclusion to this case bygpeaki
Aristotelian terms: the lying bishop made the correct moral choice foigtteperson, to
the right extent, at the right time, and did so with the right motive

It would not be accurate to suggest that, simply because Hugo wants theéaeader

approve of the bishop’s lie, we can then conclude that this is the best (or even a
defensible) moral evaluation of the bishop’s action. What Hugo does appear to offer,
especially to principle-based adherents, is a series of implied challeAgethe
deontologists content to allow the bishop to “tell the whole truth” even if this would

result in Valjean being sentenced for life? Are they so confident thattéllitty should
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be upheld in all situations? Can they ignore numerous details, regardless of how the
specifics call out for prudent consideration? Are the utilitarians willing gy thee

successes of reformed sinners? Are they confident that a consequentialigtionean

be adequately free from misjudgment about future events? These questions—and many
more like them—point to an inevitable quality about particular moral cases: the
persistence of casuistry.

Two different kinds of persistence are easy to identify. The first kind can be
termed ditical persistencegiven that its major focus is to provoke new insight into a
moral problem, without (necessarily) offering a constructive solution. The secahd ki
of persistence;onstructive persistences the result of entering into a casuistic analysis
and offering an actual resolution to a problem. We can bkitioal persistencedo a
Socratic gadfly who causes just enough irritation to elicit some sort aiesp For
example, given Hugo’'s emphasis on the specifics of the case, even the devout
deontologist would find it difficult to ignore the possibility that the bishop’s lieesiest
moral option. Indeed, on nearly every page, Hugo crafts the tale of the bishap’s lie
such a way that the reader must confront a somewhat troubling conclusion: thét lying
thebestoptionin this case Certainly, the bishop has other options. Indeed, his lie might
be viewed as aupererogatoryact; this would be in keeping with Hugo’s depiction of
Bishop Myriel as consistently going above the call of duty. Even so, in making the
highest moral choice, the bishop is depicted as makingetstenoral decision.

Consider what might happen if we try to “explain away” the challenge tinat ly
might be the preferred moral option. It seems that this would cause the chalbenger

meet the casuist on his own turf. But suppose the deontologist were to challenge this
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statement: “Why do | need to engage the particulars of the case? Lwiranis
regardless of the case.” The key issue here is that it is reasonable talexpect
deontologist to explain why, in this case, his principle-based position is superior to the
common sense of just about anyone who reads this story. Addressing countereaamples
challenges is a reasonable expectation of any fair debate. To condemhadipéshis is,
in a sense, to reject the magnanimity of the bishop and, in turn to ignore what memy see
be the obvious: the bishop took the correct moral action. In any case, any sort of
discussion on this particular topic would have to involve an engagement with the details
of the case. Although the deontologist might not wish to entertain a discussion of the
specifics of the case—qgiven that the details are considered irrelevash¢amilogical
analysis—she still must respond to reasonable casuistic challenges. Why should w
ignore the details? Certainly, the deontologist has responses to questioreskke th
However, in responding, the deontologist is demonstrating the inability to ignore
casuistry. In short, the deontologist is illustrating casuistry's giersie.

Also, consider that onemmmitmento ignore the details of cases does not
necessarily imply that ignoring details is ey@ssible This is as true for the
deontologist as it is for utilitarians. One may question whether it is even ppasille
act of human reasoning, to “bracket out” the details in a case presented to you. Is a
casuistry-free, principle-based approach even in the realm of human achié¥ebaamt
we ever completely escape contextual considerations? In either cas&yyas
persistence is assured. It might be said that the inability to escapedsenbased
reasoning is the “cunning of casuistry.” Try as one may, the nature of praatiehl m

problems continually cries out for a focus on specific objections and claofigati
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The second type of persisten@mnstructive persistencbuilds on the first type,
critical persistenceand moves beyond it to attempt an actual resolution. Consider what
happens when we begintecontextualizea specific moral problem. Is it even possible
to address the specifics of a controversy without engaging in casuistimealevel?

Take a look at how a casuist might address the case of the lying bishop. For this purpose,
it might be useful to employ steps that Jonsen and Toulmin identify as typicausiticas
thinking. Although Jonsen and Toulmin are careful to note that casuists typically do not
offer an explicit methodology, a procedure can be inferred from casuisticprad/e

can explore the bishop’s lie using the six steps identified by Jonsen and Tothmin:

reliance on paradigms and analogies, the appeal to maxims, the analysis of
circumstances, degrees of probability, the use of cumulative arguments, and the
presentation of a final resolution.

Thereliance on paradigms and analogjdke first characteristic of casuistry,
often demonstrates the connection between a specific case and a correspomalig.pri
The starting point is the case that might be considered the “most obvious deviation.” As
Jonsen and Toulmin note, “These extreme examples served as ‘paradigm cases’
illustrating the most manifest breaches of the general principle, taken iastobvious
meaning” (252). These outlier cases are so clear-cut as to avoid any ambignygne
“would concur that there is no reasoot to consider the act an offense” (252). In such
non-problematic cases, the vast majority of people, regardless of upbringgignreir
other societal factors, would agree that lying (for example), in thicplar case, is
morally wrong. Although their justifications may differ for why lying ¢his particular

case) is wrong, the final moral evaluation of the action would be the sanesd Itiek
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individual justifications may seem rather peculiar to the majority of pedptasider
that the bishop justifies his own lie, in part, by reasoning that the silver actualhgbd
to the poor, thus, because Valjean is poor, the silver is really his.

The basic principle at work in the case of the lying bishop might be expressed as
“telling the truth is a moral expectation”. The eighth commandment comes ctofi®st t
case of the lying bishop: “Thou shalt not bear false witness against tnpbogi
(Exodus 20:16). Jonsen and Toulmin offer some interesting observations about how a
casuist might approach this commandment.

Under the Eighth Commandment, it might be asked whether

deception is justified by great benefit to the deceiver, or if it

can prevent a great harm, whether harmless deception is

permissible, whether mere concealment by itself constitutes deception.

(252)
From the starting point of the eighth commandment, we can begin by identifyigimgutl
cases where lying is clearly wrong. When would it be clearly pernegsihbt tell the
truth? In response to this question, we might identify cases where truth wedlirhdj,
unquestionablylead to the death of an innocent person. From there, we could move to a
less certain case, perhaps where truth telling might have a high probaidgigyling to
the death of an innocent person. We would engage in a “gradual movement from clear
and simple cases to the more complex and obscure ones” (Jonsen and Toulmin 252) in an
attempt to construct a rank order of cases. Jonsen and Toulmin refer to this mogement a

the “essence of casuistic thinking” (252). We might represent this visually on a
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continuum, ranging from cases where it is unquestionably wrong to lie to cages whe

lying might be the best moral choice.

<ying is morally wrong lying is best moral cho%

lying for lying lie lie to savs
own benefit when to save large #
only (with unsure of one of
detriment negative persof people
others) consequences

Figure 5 Lying: A Continuum

What the casuist begins to recognize is that as we move further awath&@aradigm

case, the principles governing that ideal case apply less successhthet cases that,

while holding some similarities, offer increasingly specific distontdi Note that in

moving away from the paradigm case, the casuist Wloiesdvocate a total rejection of

the basic principle that "telling the truth is a moral expectation.” Whatthastdoes

reject is the practice of using principles governing a paradigm in thereameer when
judging cases that are removed from the model case. This focus on paradigms and
analogies assists the casuist in sorting out ethical problems, for exdraplgint to

tensions between charity and justice. The casuist does not fall into the privasple-

trap of seeing these two worthy values as polar opposites. Rather, the gractisel

under consideration is placed on a continuum that compares the details of the psesent ca
with other cases on the extreme ends. When we give up our prejudice that ethics is about
debating ultimate values, we become open to reasonable distinctions that alloweus to s

a case from a different perspective.
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The case of the lying bishop involves several important case-based faet®that
hardly in dispute. If the bishop were to tell the truth about Valjean’s theft, Yialjeald
certainly go to jail, most likely for life. The penal system of the tims, g just about
any standard, unjustly harsh. Valjean had never been known to commit a violent crime.
Valjean'’s initial incarceration was due to stealing a single loaf oflbr@mne might
clearly fault the bishop, for example, if Valjean was a known murderer who announced
his intent to kill several people in town. This is the kind of case that would cleddy fal
the left side of the continuum (lying is clearly wrong). However, theldeitValjean’s
case might be identified as follows: he engaged in a petty crime (by aegdne’s legal
standard), he has shown no signs of violence, he has served his time, he is on parole and
has obeyed the terms of his parole (with the exception of the theft), and the vitiien of
theft (the bishop) does not wish to press charges. In the first step in our casuistic
applicationthe reliance on paradigms and analogiese have situated the case of the
lying bishop into a category that would support a noble lie. In doing so, we can see why
casuistry persists: the category of lying may be looked upon as an “unteéreifaunder
which hundreds (perhaps thousands) of cases may be found. To assume that we can treat
all of these varying cases in the same manner is to ignore the pradticettidins so
common to our everyday understanding of our moral world.

In the second step of casuistitye appeal to maximshe casuist avoids searching
for universal principles and, instead, seeks maxims: “formulas drawn frditiainal
discussions and phrased aphoristically” (Jonsen and Toulmin 252). Jonsen and Toulmin
note that maxims heavily influenced moral instruction in the Middle Ages and

Renaissance, and "they were counted as important argumentative devictgaditianal
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rhetoric" (253). These maxims often represent taxonomies for dealing vigtredif
situations, rather than principles that serve as premises to signifieah¢diSions. In the
case of the lying bishop, the aphorism of “tempering justice with mercy” regglie as
one example of a maxim. In everyday moral reasoning, it is easy to identifjnaroims
function. In evaluating the case of Valjean, for example, we might be infldi&ydie
maxim “Don’t kick a man when he is down,” or “Treat others the way you would want to
be treated,” or “Give a guy a break.” Clearly, these maxims are not esarve as
premises to sound arguments; more often than not they are just short hand expressions for
deeper moral sentiments. This is not to suggest, however, that maxims should lye quickl
dismissed from consideration. As Jonsen and Toulmin suggest, they are “important
argumentative devices” (253). Consider why readers feel empathy feawaljVhat
makes the bishop’s lie a noble one? Why, in this case, might readers approvie®f a ly
bishop? Hugo seems to be relying on the reader’s storehouse of maxims in ord#r to ins
compassion for Valjean. The presence of maxims is, yet, another chahahtee
principle-based ethicist must address. Given that these maxims tend tcheimactral
deliberator toward a resolution to the problem, this is another examplecufitsieuctive
persistencef casuistry.

Theanalysis of circumstancgsasuistry's third step, is often mistakenly viewed
as antithetical to principle ethics. Allowing exceptions to a universal plenbecomes
problematic for those who wish to stay in a paradigm that allows for no exceplioas.
zealots on the extreme fringes of deontology, for example, will refusexaapt®n to
the statement that “lying is morally wrong.” Likewise, the most staumititarian will

insist that the moral evaluation focus on the consequences of the bishop’s lie. The
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analysis of circumstances, however, does not eschew principles; thesalealgs to the
recognition that rules sometimes need to be qualified. As Jonsen and Toulmin point out,

These were the qualifications that Aristotle, Cicero, and the

classical rhetoricians had taught aspiring orators, if they were to

argue properly and carefully, under the heading of Topics. The

casuists incessantly called these circumstances to attehggn; t

insisted that "circumstances make the case" and inevitably

modified moral argument about it. (254)
In exercising Aristoteliaphronesisthe interlocutors involved in debating the case of the
lying bishop should have contact with the particulars of the case at hand. They should
know, for instance, the specific people with whom they are dealing. In this case, you
have an “upright man” (the bishop) who chooses to lie in order to help another man on
the verge of redemption (Valjean). This case is filled with many spe@tails that are
(almost) impossible to ignore. Any principle-based approach that ignores the
circumstances of “who, what, where , when, why, how, and by what means” quickly
finds itself having to respond to the casuistic rebuttal that these circuestanst be (at
the very least) addressed before committing to a resolution to the case.

The fourth step in casuistry centersdmyrees of probability By adding a

qualifier to judgments of particular cases, individuals are made awtre dégree of
certainty a moral claim might carry. Although paradigm casesast likely to
necessitate qualification, moral judgments made on highly problemats bave
varying degrees of probability. In the case of the lying bishop, there is a lyggedd

probability that, had the bishop told the truth about the theft, Valjean would find himself
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back in jail, probably for life. What is not as clear is the probability that afaieould
actually use the stolen silver to lead a virtuous life. Whereas the rigor oppetheised
approaches often look for definitive resolutions, casuistic approaches are ablafort

with more qualified conclusions. Where circumstances dictate, casuipsréaetly
comfortable with probable conclusions. With casuistry, one is not forced into making an
unqualified moral judgment.

Theuse of cumulative argumentke fifth step in casuistry, employs a series of
short arguments in advance of a moral claim. This counters the tendency of tipbeprinc
based approaches to develop lengthy, complicated deductions from ultimate gsincipl
The supporting reason behind a moral opinion accumulated by a casuist "reshenbles t
rhetorical and commonsense discourse that piles up many kinds of argument in hopes of
showing the favored position in a good light" (Jonsen and Toulmin 256). In the case of
the lying bishop, there is an accumulation of arguments. These arguments are not
presented in a deductive manner, rather they are offer a variety oéulifserpports for
the resolution. The bishop is a good man attempting a virtuous action—helping in
Valjean’s redemption. Valjean has suffered unjustly at the hands of a harshygesral s
There is no victim, given that the bishop does not wish to press charges against Valjea
All of these reasons—and many more—accumulate to support the resolution that the
bishop is morally justified in his lie.

For casuists, each case concludes withptheentation of a final resolutionThe
casuist begins and ends with the case. Because the casuist is engagecticabata
something akin to Aristotlefshronesisit is only natural that a concrete conclusion is

required. Notice that in a principle-based approach what is sought is an abstract,
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epistemological or ontological solution. "Is it morally permissible to praisishop who

lies?” The discourse is framed so that a debate ensues about the value that can be
identified. With casuistry the desired outcome is the solution to a sga@béem.

"Who solves the problem in the best manner possible?" is the focus for casuists. Would a
truth-telling bishop resolve the problem better than the lying bishop? The casskt's

is to offer practical moral guidance so that a moral problem may be resttivethis

last step—the presentation of a resolution— that is most illustrative obtts¢ructive
persistencef casuistry. In the end, what is most needed is a resolution to the problem of
the case at hand, not the invocation of a universal value. The appropriate question for
this case should not be whether lying is morally wrong; rather, the pressingqudsti

immediate concern is whether the the lying bishop should be condemned for his lie.

Casuistry: A Neo-premodernist Approach to Moral Reasoning

The numerous attacks on casuistry have prompted my discussion of casuistry to
focus largely on defending casuistry; | have said much about what casursity is
would like to offer some reflections on what casuigtrgnd to attempt to situate
casuistry within its appropriate philosophical/historical category. On thbam some
critics seem to view casuistry as a post-modern activity; they degsatstry as an
activity with little concern for grand narratives for developing appropniatmative
directives for moral action. On the other hand, there are critics who idersifistrg’s
failure as its inability to live up to the rational standards of Modernity. In é¢nises the
charge is that casuistry is plagued by an inferior use of logic when cahipate

principle-based counterparts. One might conclude that casuistry cannot wymigr tr
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There is a third option. Properly understood, | would argue that casuistry is best
described as maeo-premodernisactivity. In this sense, casuistry has far more in common
with the skepticism of the sixteenth-century humanists than with either the iNsider
postmodernists. Given the misunderstandings surrounding casuistry, placingycasuis
into an appropriate category—and understanding what this “new” category means— i
important.
The first use of the term neo-premodernism appears in a Fall 1933 interview that
Stephen Toulmin gave to tdeurnal of Advanced Compositig®@Ison). Toulmin recalls
an “intelligent and amusing” comment regarding a lecture he was givanthzeeting
with the speech communication people.” The comment characterized Toulmotorese
as “neo-premodern.” He describes this “wonderful phrase”:
| confess that in some ways I'm more a neo-premodernist than | am a
postmodernist. | think the thing to do after rejecting Cartesianism is not to
go on through the wreckage of the temple but to go back into the town
where this heretical temple was built and rediscover the life that was live
by people for many centuries before the rationalist dream seized hold of
people’s minds. (304)
In his 1990Cosmopolis: The Hidden Agenda of Modernitgulmin argues that the

chosen agenda of Modernity
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set aside the tolerant, skeptical attitude of the 16th century

humanists, and focused on the seventeenth-century pursuit of

mathematical exactitude and logical rigor, intellectual certainty

moral purity, Europe set itself on a cultural and political road that

has led both to its most striking technical successes and to its

deepest human failures. (x)
The counterpart to casuistry— the principle-based approaches—nholds steatifast
dream that ethics can be an exact discipline of with a heavy dose of logpeal
Toulmin challenges the assumption of seventeenth-century science and philosophy that
guestions should be consideradependent of contextn contrast, Toulmin argues that
the goal should be “teecontextualizéhe questions these philosophers took most pride in
decontextualizing” (21). In focusing on the details of a particular casethiisis
precisely what casuistry does; casuisagontextualizethe ethical discussions that have
beendecontextualizetly adherents of the principle-based approaches.

To characterize casuistry as a neo-premodernist activity is to du@usasuistry
differs inkind, notdegree from the principle-based approaches. Critics of casuistry,
working within a Modernist paradigm, argue that casuistry is a degerfierm of moral
reason. In this view, casuistry differsdagree On the other hand, defenders of
casuistry tend to look upon casuistry as a diffekerd of activity, one that consciously
chooses not to buy into the Modernist focus on universal, exceptionless ethical @inciple
Yet, as a theory-modest endeavor, casuistry also refuses to become pladnged by t
deficiencies of postmodern practices. Casuistry neither embraces foundaiiociples

as the focal point of ethics nor does it engage in the wholesale rejection gflpanci
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The counterpart of casuistry is much like the traditional view of Modernity. Tioulm
describes a period beginning in 1630 where where “the focus of philosophical inquires
has ignored the particular, concrete, timely and local details of everyday htfenen a
instead it has shifted to a higher, stratospheric plane, on which nature and ethiea confor
to abstract, timeless, general, and universal theoi@ssrtiopolis35). Modernity has
been dominated by principle-based ethical perspectives that have their origersy
Moore and the Cambridge Platonists, rather than the casuists of the sixteguati-ckn
speaking of casuistry versus principle-based approaches, we are talkibhgnabo
differentkindsof moral approaches, not two approaches that diffdegree

Interestingly, Toulmin observes that the "Quest for Certainty" tilpioacurs in
times of the most turmoil. We might extend this thinking to suggest that princigd-bas
ethical approaches tend to take center stage on the most difficult of ethicsd.i
Abortion, capital punishment and euthanasia are just three examples of challenging
ethical topics on which principle-based approaches have laid exclusive claim.
Uncertainty becomes most unacceptable on issues that are framed in sucls aowvay a
offer only two choices. According to the principle-based view, skepticism becme
luxury that can be embraced only be the weak-minded, particularly in “impontamn#i
debates. Just as Toulmin argues that the “Quest for Certainty” was nesuheof
detached study but a response to the tumultuous sixteenth-century thirtwgeaise
rigor of principle-based ethics may be seen as the most convenient respbesaostt

challenging ethical problems. As Toulmin puts it, in the sixteenth-century
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for the time being, that change of attitude — the devaluation of the
oral, the particular, the local, the timely, and the concrete —
appeared a small price to pay for a formally ‘rational’ theory
grounded on abstract, universal timeless concepts.
(Cosmopolis’5)
Whereas debating the specifics of cases often leads to skepticism @mntgbeendless
gualifications, principle-based approaches appeal to our desire for closwenive
answers to our moral problems, not continual debates.

Given this analysis it is all the more odd that principle-based approaches, more
often than not, leave us with ethical stalemates. The topics of abortion, capital
punishment, and euthanasia have achieved closure only in the eyes of the extremists on
both sides of the debates. These stalemates are yet another source of'sasuist
persistence. Just as the practical philosophy of Aristotle coexisted witle#tistic
philosophy of Plato during the Middle Ages, casuistry functions concomitantly with
principle-based approaches. Far from dismissing casuistry, the atederasulting from
principle-based approaches give rise to casuistry. Ironically, theplerzased
approaches, unwittingly, end up not only having to tolerate casuistry but also becoming
dependent on casuistry to keep their own ethical programs alive. For principgle-base
practitioners, each new case that arises, whether it involves lying,nthesgéaling or
any other basic ethical problem, leads to at least two discussions. Flisinob@er to
discuss the case, you need to know the details of the case. Inevitably, this leads to
guestions of clarification so that the case might be classified properlydiomée, as a

case of lying, cheating, or stealing. Second, you then have the subsequent principle-
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based discussion of ethical values. Even when ethics is viewed as a theoretical
philosophy the simple fact remains that, in nearly all cases, what ggeet® rethical

discussion is a particular case. As Toulmin summarizes, we might conclutigytha
now, it will be clear that we need to balance the hope for certainty and ciahigory
with the impossibility of avoiding uncertainty and ambiguity in practi€dgmopolis

175). Itis precisely this ambiguity with which casuistry is best equipped to deal

Conclusion

It might be instructive to return to the definition of casuistry with whichgbbe
this dissertation. The definition comes from @vdord English Dictionary“Casuistry
destroys by distinctions and exceptions all morality, and effaces theiakddéference
between right and wrong” (Jonsen and Toulmin 12). My hope is that | have made a
strong argument to suggest, that, at the very least, this view of casuistry ysfllagied.
In contrast, | have defended casuistry as essential to proper reasoningrabibcl
moral problems. As opposed to the insurmountable problems that plague principle-based
(and principle-absent) approaches, a principle-modest casuistry offdlsaarqand these
problems. Atthe same time, defenders of a principle-modest casuistarefid not to
negate the role of principles in moral reasoning. My defense of casuistryneredy
polemical. As a principle-modest casuist | have not tried to rid moral regsoinéthical
principles; rather, | have attempted to articulate the proper role forgesc By
examining the kind of knowledge necessary for casuistry, | have highlighted stimee of
differences that casuistry makes, particularly when contrasted wathative methods of

practical moral reasoning. Finally, as a meta-ethical defense of casulstve argued
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that casuistry is best described as a kind of probabilistic humanism: a nemdpraism.
As a meta-ethical explanation and summary, | conclude with three observations.

First, in an important sense, all roads lead to casuistry. Regardless lubska c
approach, anyone engaging in moral deliberation ends up confronting casuistic
considerations. To say that all moral accounts end up having to appeal to casuistry is
simply to say that toeasonabout practical moral issues isdealwith practical cases.
Those who reject casuistry often seem to miss this point. They act as if one cah opt
of casuistic considerations. To fail to acknowledge valid examples that tegblpsns
to dismiss, rather than engage your opposition. Seen in this way, casuistry is eat a thr
to other ethical approaches.

Second, regardless of whether casuistry fails or succeeds, it peirsigtklition
to recognizing the limitations of other forms of moral reasoning, casuestognizes its
own limitations. Certainly there are situations where casuistry ends @gemates.
Casuistry significantly reduces the chance of this happening, but it does notcclai
resolve all practical moral problems. My defense of casuistry does not argitesthat
flawless merely that it isSnescapable In a similar manner, many Platonic dialogues end
without definitive resolutions to definitional disputes. Despite the “failurehedée
dialogues, they often provide important clarification of issues and concepts. idekew
“failure” of casuistic thinking to resolve moral problems must not lead to theusooil
that casuistry is useless.

Third, the persistence of casuistry extends far beyond the field of moral reasoni
As a principle-modest form of reasoning, casuistic reasoning can be foundriets of

fields where practical problems (not just moral dilemmas) arise. Althbegond the
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scope of this dissertation, there are a number of applications of casuisthstispect,
may function in a similar manner to how casuistry works in moral deliberation. Conside
the immediate reception of Jonsen and Toulmin’s landmark study. The multidizgrpli
interest inTheAbuse of Casuistryas evident in the variety of book reviews found in
several different disciplines. Reviews surfaced in journals of philosophy rityiei
Abuse of Casuistjyethics (Kemp), theology, (Buckley, Brown, Gaffney, Keednyse
of Casuistry, rhetoric and communication studies (Arnold, Warnick), medicine (Miles),
and medical ethics (Hoose). There are probably a number of fields that couitl benef
from exploring how and why casuistry persists. It would not be too much of a stretch t
envision that future research on casuistry could focus on non-moral issues tbahdre
in debates on practical issues involving business communication, economics, politics, or
even engineering.

In the end, the debate is not about whether casuistry is the “correct” method nor
whether casuistry succeeds all of the time. When casuistry does not resaletcalpr
moral problem, it is highly unlikely that any other approach will lead to autsol
Regardless of what method of moral deliberation one embraces, everyone ends up having
to confront cases. One might even view casuistry as the most generic foorabf m
reasoning: dealing with practical moral cases is best accomplisimedausiethod
designed specifically for this purpose. As a neo-premodernist approach to mora

reasoning, this is exactly what casuistry does best.
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